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1.1 The rule of law

Key Terms

Throughout this textbook we will highlight some key terms that are important to each topic.

Some of these definitions are drawn from the Legal Studies General Senior Syllabus
sources, such as a legal dictionary. Knowing these key terms will help you underst
larger legal issues you will be asked to analyse and evaluate.

Code: a collection of laws or statutes.

Equitable: even and impartial; finding an acceptable balance between the
rights and freedoms of individuals and society.

Just: legally correct, conforming to that which is lawful, fair or reasonable in the

circumstances.

Rule of law: the doctrine that all people are equal before the |

subject to the law.

other

that the government

We cannot build foundations of a state

Palestinian politician Mahmoud Abbas

The doctrine of the rule of law is th
of many principles, essentially the rule

The Code of
of our long

emocracies throughout the
ose seen operating in the

and, Canada and Australia believe
that no-one, not even the president, premier
or prime minister, should be above the law.
Perhaps the most recent example of this is
the impeachment of the 45th President of
the United States, Donald Trump. Although
he was found ‘not guilty’ in the Senate

(after being impeached by the House of

ing its citizens individual freedoms and rights, as well as a voice in law-
eryone was considered a citizen).

Code of Hammurabi

| Topic 1: Legal Foundations - Chapter 1
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Representatives) the fact that he was put on trial at all demonstrates that even those that hold
the highest office are still answerable to the people. In their own ways, all these societies,
whether it be ancient or modern, have created systems that seek to provide stability, fairness,
equality and a clear process for resolving disputes.

Case Study

Democracy can only survive when ordinary men and women have faith
integrity of those whose responsibility is the preservation of integrity
in all its workings. It is particularly important that those who have
the honour and the responsibility of cabinet rank should not, for the
advantage, abuse their position.

R v Jackson & Hakim (1988) 33 A Crim R 413 at [435]

R v Nuttall (2008) District Court of Queensland

Facts: Gordan Nuttall was a member of the

Queensland Legislative Assembly from 1992 t
2006. For most of that time he held a Minis
position.

A Crime and Misconduct Commissi
investigation looked into a number o
made to Nuttall by Ken Talbot (a Que
businessman) and Harold Shand (then
director of the Workcov eensland B
Shand was appointed
he was the Minister for |

Legal Iss
anything of
Talbot and S . istry position? Did this influence Nuttall to show favour

ming up the case to the jury, Chief Judge Patsy Wolfe told the jury
ence hinged on what he believed Talbot and Shand wanted when they

hat criminal offence was Nuttall charged? [C]
2. What was the outcome of the trial. [C]

3. Explain how this case shows Nuttall, a person who held a powerful position as a member
of parliament, was subject to the law. [A]

4. Justify whether or not the outcome of this case demonstrates the rule of law operated
effectively. Explain your reasons. [E]




Rule of law principles

There are many principles that underpin the rule of law in Australia that work together to help

make everyone equal before the law. You will see these principles mentioned at various points

throughout your Legal Studies course. Some key principles are set out in the infographic below.

There be a
presumption
of innocence

Law does not discriminate between people unfai

Due process be observed

There be a free press

All have access
to justice

Courts are free
from actual or
apparent bias

The judiciary be
independent

Separation occurs
between the bodies
that make, administer
and interpret the law

Some of you might argue tha
As Legal Studies students, it’s

our legal p

d between same-sex and heterosexual couples. This unequal treatment was a

key factor behind the reform of Australia’s definition of marriage, which now defines marriage
as, ‘the union of 2 people to the exclusion of all others, voluntarily entered into for life.” You
will notice this definition does not reference a person’s sex or gender.

e

| Topic 1: Legal Foundations - Chapter 1
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Practical Application

1. Match the relevant rule of law principle (A-F) being referred to in each source (1-6). [C]

A. Law and decisions 1. The doctrine is reflected in the structure of the Australian
are made in an Constitution: Chapter | is entitled ‘The Parliament’; Chapter Il,
open environment ‘The Executive Government; and Chapter Ill, “The Judic

clear as some might imagine.
Source: Australian Law Reform Commission, Traditional Rj
Encroachments by Commonwealth Laws (Interim Repq,

B. The independence 2. ...because there is a considerable imbalance of reso
of the judiciary between the State and the def,
measures are taken to ensure
the innocent.
Source: Andrew Ashworth
10 International Journg

C. A free press

Wle of Law Education Centre, ‘The role of a
cence (You Tube, 15 October 2012).

D. Separatigg between . n open judicial system. As a member of the
nd public, you’re encouraged to see how it works (by

e: Queensland Courts, Courtroom etiquette (Web Page, 2022)

. ...judges need to be able to decide the cases on the evidence
before them in accordance with the common law and statute,
without influence or pressure from any external source.
Source: The Hon Chief Justice Catherine Holmes AC, ‘The fight for
independence’ (14 June 2019) The Australian Legal Review.

F. Due process 6. Whether it’s starving the public broadcaster of funding while
is observed forking out millions to Foxtel, the further concentration of media

ownership in Australia, or the frequency with which journalists,
media organisations and whistle-blowers are being raided and
arrested by police — these are not the features of a healthy
democracy.
Source: Ebony Bennett, ‘Why freedom of the press matters’, The Australia
Institute (Web Page, 6 June 2021).




1.2 Customs, rules and laws

Our lives are governed by many customs (which can be influenced by our families, friends and
the communities in which we live), rules and laws.

Social customs and rules are important, but they do not have the same status or force thag the
law does. To help you understand this further here is an example using a mobile pho

Customs, rules and laws

Custom (" h Rule
©(O) When you watch a Your school has aru
q3(] . . .
movie at the cinema, «—— — that your mobile phone
you turn your mobile / itched off and put
phone on silent.
MOBILE
PHONE

Law

<

The Transport Operations (Road Use Man, Dent-Road R Regulation
2009 (Qld) s300 states that a driver must not i one while the
vehicle is moving or is stationary bu parked: pe fined and lose

points if you do so.

What do you th' ' R s ?

1. Form a group of 3.and tcocther iderii ™ custom or school rule thaf you thmk -
might '~ ~fit from becomin_ -~ 'aw: Think of reasons that support that choice. Present
your chaige fo tha'class. [A] R T v

W

| Topic 1: Legal Foundations - Chapter 1
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2.1 Sources of law: an overview

Key Terms

Common law (also known as judge-made law, case law or precedent): a body of law based
on judicial decisions that has been developed over time.

Customary law: the practices and systems developed by First Nations peoples
regulated their behaviour towards each other and towards the land in which t
which also included penalties for non-compliance.

Court hierarchy: the arrangement of the courts into a specific order guided
Decisions made in courts located at the top of the court hierarchy have greater
courts located at the middle or bottom of the hierarchy.

Statute law (also known as parliament-made law or legisla
legislative body.

. law created and pass

Law in Australia after 1788

of the British Commonwealth
at moment, English law applied to
oldest legal systems in the world

When Captain Arthur Phillip declared
in 1788, our legal system began to ch
all people living on this continent, swe
developed by our First Nations peoples

mid to late 1800s, England granted each i ude to develop their own laws
and legal processes. Co in the day-to-day decisions made by
our governments, culmr onwealth of Australia through a
process of federation, whic inming of an independent system of government

i dence was not finally established until the
passing of d Australia Act 1986 (UK).
Although w r own distinct laws and legal processes, you will
continue to se past—as many features of our legal system are similar

to those found cland. ans you will find similarities between our legal system and
ealth countries such as New Zealand and Canada.

g possible recommendations for an inquiry task you may wish to see how
alth countries respond to a legal issue.

Like 1n England, there are two main sources of law we follow, these being:

o statute law, and
e common law.



Main sources of law in Australia

T 2l

Statute law

Law created and passed by a
legislative body.

first unit of study, is made by State and Territo
Parliament also makes criminal law).

Common law is law made by the c ' ; judge-made law, case law or
precedent. Decisions made by superio [ eensland Court of Appeal or the
High Court of Australia, are followed by :
that are similar in a fact Kozarov v Victoria [2022] HCA 12, the
High Court of Australi employee a ‘duty of care’ (a term you
will learn more about in e steps to avoid excessive stress and mental

Although t

they interact For example, when a judge or magistrate sentences a

ot statute law, such as the Criminal Code 1899 (Qld) and the Penalties and
DId), and

applying decisions made by other judicial officers when deciding an

| Topic 1: Legal Foundations - Chapter 2

Unit 1: Beyond Reasonable Doubt
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Practical Application

|
S=—

The Supreme Court Library Queensland (SCLQ) publishes decisions made by Queensland
courts and tribunals.

1. Locate the case R v Renata; Ex parte Attorney-General [2018] QCA 356 on the Supreme Court
Library Queensland CaselLaw database (sclgld.org.au). [S]

2. Identify and state the statute law and common law referred to by the Queensland C
Appeal when they made their decision in the table below. [C] [S]

Legal Studies for Queensland

Statute law Common law

of the text contains images

According te
Australia,

[t was’communicated to the community by
word of mouth or through cultural practices
such as art, dance and song. We will now
consider the modern application of customary
law in three different areas:

« land (native title)
» hunting and fishing rights

« family law (customary adoption).

30



Native title

The fiction by which the rights and interests of Indigenous inhabitants in land
were treated as non-existent was justified by a policy which has no place in the
contemporary law of this country.

The Hon Justice Brennan, 1992

Customary law was not accepted or respected by England. When the English coloni
Australia, they ignored any customary laws developed by First Nations peoples’.
they did not recognise First Nations peoples ownership and connection to thei
term ‘native title’. Instead, the English declared that Australia was terra nulliu
to no-one), a legal fiction that was only overturned by the landmark case Mabo
2)[1992] HCA 23, (1992) 175 CLR 1. One of the outcomes of this decision was tha
customary law into the common law. This decision also influenced the creation of sta
shown below).

The Mabo decision and sources of law

CUSTOMARY LAW

r_II'II'II'I|_1_

The Commonwealth
Government enacted the
Native Title Act 1993 (Cth),

which determines the nature
and extent of native title; as

well as provides a process for

according to their own Indigenous communities to

spiritual con aws and customs. have their traditional rights to
This recognised native title land recognised and protected
in common law. by Australian law.

e the Mabo decision, it is important to understand the factual basis of Mabo’s
strates the connection between customary law and land ownership. First
Nations pe organised themselves into clans, who each occupied clearly defined territory.

s and laws underpinned their traditional rights and obligations with respect to

. Before Mabo could be decided, the High Court of Australia asked the Supreme Court of
Queensland to hear and determine the facts of the claim. The case was heard by the Hon Justice
Moynihan AO in Brisbane and the Torres Strait. Justice Moynihan heard evidence from many
witnesses that showed that the Meriam people had a traditional system of law and land tenure,
a long and continuous history of occupying and using the land and a deep spiritual connection
to the Murray Islands. This led him to conclude that the Meriam people had a strong system

of customary land rights which had existed before the arrival of the English. After Justice
Moynihan’s determination was made, the High Court of Australia could hear the legal issues in
the case.

| Topic 1: Legal Foundations - Chapter 2

Unit 1: Beyond Reasonable Doubt
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Case Study

Mabo v Queensland (No. 2) [1992] HCA 23, (1992) 175 CLR 1

Facts: Eddie Mabo (the lead plaintiff) and four others, who lived on the island of Mer in the
Torres Strait between Australia and Papua New Guinea, went to the High Court of Australia to
seek a declaration (a legal ruling) on whether they had native title (ownership) of their land.

have native title of their land?

Decision: On 3 June 1992 (a date now acknowledged as Mabo Day) the
Australia, by a six to one majority, upheld the Meriam people’s claim to native
traditional land.

...The common law of this country would perpetuate inju i it were to continue
to embrace the enlarged notion of terra nullius and to persis

indigenous inhabitants of the Australian colonies g

exercise of a paramount power to exclude
traditional lands as colonial settle d was granted to the colonists.

The Hon Justice Brennan [63]

The acts and events 1 I egal theory was carried into
practical effect con
a whole must remain ntil there is an acknowledgment of, and
umstances, the Court is under a clear
e reasons which we have explained, that

. The lands of this continent were not terra nullius

d Justice Gaudron [56]

of Australia ruling recognised that First Nations peoples had lived in Australia
of years and exercised native title according to their own laws and customs.
acknowledged that the Meriam people had continued their ownership of the lands
of Mer to the present time and held native title over the land. However, the ruling clearly
stated that native title claims may only apply to particular types of land (not all land), such as
vacant Crown land, national parks and some leased land.

1. Identify the lead plaintiff in this case. [C]

2. Explain the ruling the court made on the application of the doctrine of terra nullius. [C]




Case Study ...

3. Explain why Justice Brennan felt that the doctrine of terra nullius would perpetuate an
injustice if it were to continue. [A]

4. Explain why Justice Deane and Justice Gaudron describe the act of dispossession as, ‘the
darkest aspect of the history of this nation’. [A]

5. Locate, select and reference at least 2 to 3 secondary sources that assist you t
this question: Why was the Mabo decision legally significant? [S] [E]

Native Title Act 1993 (Cth)

The Native Title Act 1993 is a defining piece of legislati@n in terms of custo
law. As a statute that had its evolution through comm . it is the ultimate
recognition that Indigenous Australian societies possess d continue to
possess, well-developed systems of law.

Mr Tom Calma, Aboriginal and Torres Strait Islander Socj

as well as provides a process for Indige
land recognised and protected by Austr
enforceability to both Fir, i s peopl€s’ rights to land. One important

same rights as\ome . p they purchase freehold title (the most complete form of
land ownership

I Topic 1: Legal Foundations - Chapter 2

Unit 1: Beyond Reasonable Doubt
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5.1 Types of criminal offences

Key Terms

Crime: an act or omission that is in breach of the criminal law.

Indictable offence: A serious criminal offence. It includes offences such as manslaughte,
rape and armed robbery.

Summary (simple) offence: A less serious offence. It includes offences such as
intoxication in a public place and some minor traffic offences

There are two types of offences in Queensland, criminal offences and regu
offences. The Criminal Code 1899 (Qld) s3 classifies offences into the categories shown
diagram below.

Types of criminal offences.

Criminal Offences
Misdemeanours

Reglatory Offences

+ urinating in a public place,

« wilful exposure, and

- fare evasion.

Summary (simple) offences are usually heard in the Magistrates Court of Queensland without
ajury. If a defendant has pleaded ‘not guilty’, they will face a summary trial (i.e. a trial before
a magistrate only and not a jury). Witnesses give evidence and are cross-examined before a
magistrate decides whether the offence has been proven ‘beyond a reasonable doubt.’



Indictable offences

An indictable offence is a serious criminal offence. Examples of indictable offences include:
» homicide,
+ burglary,
- torture,
« sexual assault, and

« stalking.

You will know whether an offence is indictable or not, because each offence cont
Criminal Code 1899 (Qld) will state whether it is a:

« crime,
» misdemeanour, or

+ simple offence.

trict Court of Queensland. Some
law allows. For example, in some

before a judge alone or judge and ju
indictable offences can be heard s
cases a defendant charged with possessi
may have the offence heard summarily i

Section 207 Disturbing religious worship

Section 229G Procuring engagement in prostitution
Section 321A Bomb hoaxes

Section 335 Common assault

Section 475 Traveling with infected animals

S—

I Topic 2: Criminal Investigation Process - Chapter 5
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As you discovered in the practical application,
criminal offences can be further categorised
in different ways. For the remainder of this
chapter, you will study a selection of:

« offences against the person
« offences against property
« motor vehicle or traffic offences

« drug offences.

5.2 Offences against the person

Homicide

Key Terms

Actus reus: a Latin term that describes the 3 omission { reflects cal element

of a criminal offence. The act or omission

€ mental element of some criminal
son has demonstrated intent to

Mens rea: Latin for a ‘guilty mind’.
offences. To be found guilty it must b
engage in that conduct.

Some definitions drawn from
Code: A Guide for Practition

al’'s Department, The Commonwealth Criminal
ublications/commonwealth-criminal-code-

guide-practitioners>.

Before you the statistics below, answer the following questions about your knowledge and
i ' out the occurrence of homicide in Australia:

+ Do you think the homicide rate in Australia is increasing or decreasing?

+ What weapon(s) do you think is most often used in homicide incidents?

+ Are males or females more likely to be a homicide victim?

The Australian Institute of Criminology (AIC) reported that between 1 July 2020 and 30 June
2021 in Australia:




U Practical Application ...

ww

« there was a decrease of 51 homicide incidents (a 20 per cent decrease in the incident
rate per 100,000) when compared to the previous year,

« three-quarters of victims knew the offender and a fifth were killed by a stranger,

* 59 per cent of homicide incidents occurred in a residential setting,

* knifes or other sharp instruments were the most used weapon in homicide in
per cent), with firearms being used in 17 per cent of incidents.

Table 1: Homicide incidents, victims and offenders, 1 July 2020 to 30 June

I Topic 2: Criminal Investigation Process - Chapter 5

NSW VIC QLD WA SA TAS ACT NT

Incidents
4
Number 61 28 42 29 1 6 =
[o]
Rate 0.75 0.73 0.80 (]
2
Victims Qo
e
Male 43 32 33 8
Female 20 20 12 3
(1
Offenders ©
S
Male 53 48 57 7 8 222 q>).
Females 10 12 12 0 3 41 m
-
=
Adapted from: Samantha Brick] - tralian Institute of Criminology Statistical Report g

42, 28 March 2023) 4 <aic.g

Tip

The Australian Institute of Criminology (AIC) (aic.gov.au) is a good primary source for statistics
related to crime. Some other statistical sources you may wish to bookmark include:

+ Australian Bureau of Statistics (ABS) (abs.gov.au/statistics/people/crime-and-justice)

109
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Tip

+ Australian Institute of Health and Welfare (AIHW) (aihw.gov.au/reports-data)

+ Queensland Courts’ domestic and family violence statistics (courts.gld.gov.au/court-users/
researchers-and-public/stats)

+ Queensland Government Statisticians Office (QGSO) (qgso.qgld.gov.au/about-qgso/s
services/crime-statistics-research)

» Queensland Police Service (QPS) (mypolice.qld.gov.au/queensland-crime-

+ Queensland Sentencing Advisory Council (QSAC) (sentencingcouncil.gld.

Murder

Murder is defined in Criminal Code 1899 (Qld), s302. It has a m
imprisonment (s305), as stated by the Hon Justice Applegarth in
QSCSR 567:

ry sentence of life
arkovski [2021]

All criminal offences require proof ements. These elements can be a
physical element (such as an act or an om ult €lement (such as intention,

To be found guilty of mu
reasonable doubt, that:

rove the following elements beyond a

« another person (the victim)

- with intention to kill (or to cause
grievous bodily harm).

e element of ‘kills’, ‘another person’ and ‘intention’, as well as explore
cumstances that constitute murder.

ause a death either directly or indirectly. The issue of causation (the
een an act and its result or consequences) is a very important one in homicide,

important to mention that a person can be held to have caused a person’s death if a victim:

« takes evasive action such as jumping out of a window due to a threat or intimidation (s295)

« asks for a person’s assistance to accelerate their death, as you cannot consent to your own
death (s296), the exception being a death under the Voluntary Assisted Dying Act 2021 (Qld)

+ has a physical defect, weakness or abnormality or the victim makes a decision to refuse
medical treatment that contributes to their death (for example, a person with a thin skull



may die because of a single punch, but another person would be merely injured and
recover) (s297)

« dies as a result of medical treatment that is reasonably proper in the circumstance provided
by medical professionals in good faith (s298).

The cases of Levy v R (1948) 51 WALR 29 and Royall v R (1991) 172 CLR 378 demonstrate how
causation is applied in the real world.

Case Study

Levy v R (1948) 51 WALR 29

Facts: The victim, who was in a critical condition, was admitted to hospital wit
that were intentionally inflicted by Levy. The hospital treated the victim in line with
course of treatment available in these circumstances. Unbeknownst to the doctors a
of treatment was that the victim had a diseased liver. The vi liver broke down bec
of the drugs used to treat the stab wounds and died.

Legal Issue: Had Levy caused the victim’s death?
circumstances. The stab wounds caused b E ’s death

1; 54 ACrim R 53

Facts: The victim was found in the st
There was a great deal of blood throug
forcibly opened. Royall
punched her in the fa

ent that she shared with Royall.
gl the bathroom door had been
nt argument during which he
the victim went to take a shower to

calm down, but, as she ' ned for her safety, so he forced open

the door. He gave evidenc ntarily jump out of the window. The Crown
indow, or that in fear of his continuing

violence sj et away from his attacks or believed that jumping was

Legal Issue: e victim’s death?

d Royall guilty of murder. This was upheld by the High Court

ssible causes of the victim’s death in both cases? [C]

Cotrrt hold was the substantial cause of death in each case? Do you believe
st and fair to convict Levy and Royall of murder in these circumstances?
consider the implications of your decision. [A] [E]

New Zealander Warriena Wright fell 14 stories to her death after trying to
ower herself onto the apartment balcony below. Wright was at the apartment of Gable
Tostee, whom she met on Tinder. He was charged with her murder but was found ‘not
guilty’ by a jury.

a. Locate at least two news articles on this case. [S]

b. Compare and contrast the facts of Tostee that you were able to locate with Royall. [A]

c. Do you believe the outcome of R v Tostee was just and fair, taking into account the
circumstances and facts you were able to locate? Why do you believe the outcome in
this case was different? [E]

I Topic 2: Criminal Investigation Process - Chapter 5
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8.1 A common law right

Key Terms

Beyond reasonable doubt: the criminal standard of proof applied by the jury in criminal
trials. A jury must find a defendant ‘guilty’ of the offence charged beyond reasonable

may be reversed.

Right to silence (at trial): the right of an a
defence at trial. The responsibility of t ; Ons is matched by the right of the
suspect or an accused not to answ

nd practice designed to regulate the course

ow them today, have their basis in English legal history.
om time to time challenged by statute law. Whenever, for example, the
rsed, so that the defendant must prove his or her innocence rather than
ntil proved guilty, this common law right is eroded. There may be good
ple the recent changes to the Bail Actin Queensland (see Chapter 6).

onus of proof'is

be pr

arta was promulgated in 1215, English law has based the fairness of its
ystem on the idea of a jury trial, where decisions of fact are made by the peers

In a closely contested jury trial, someone may be disappointed. It will either be the victim, or
the accused. The outcome is likely to be seen by one of the parties as ‘not natural justice’, even
though in the criminal trial process the rules of law and practice which regulate the course of
the trial have been followed rigorously. In the Australian legal system, there is a strong
view that where there has been procedural fairness, natural justice has been served.
Your studies of the criminal justice system will give you the tools to make your own
decisions about how well the system works, both in individual cases, and as a whole.



The rules of practice and procedure, when correctly applied, protect the basic principles of the
criminal justice system. Namely:

» the presumption of innocence,

+ the jury trial,

« the court rules of evidence,
+ the burden of proof, and

« the standard of proof.

I Topic 3: Criminal Trial Process - Chapter 8

Unit 1: Beyond Reasonable Doubt

sed shall enjoy the right to a speedy
y of the State and the district wherein the

e case that international treaties and covenants, signed on behalf Australia are not
able to override clear and valid provisions of Australian national law. However, where an
Australian statute is ambiguous, courts will generally favour a meaning in accordance with
Australia’s international obligations. This means that, in certain circumstances, Article 14 of the
International Covenant on Civil and Political Rights (open for signature 16 December 1966, entered
into force 23 March 1976) which sets out the elements of a fair trial, can be applied in Australia.

There are two important pieces of legislation that give support in Queensland and in Australia
to the common law right to a fair trial. These are the Commonwealth of Australia Constitution Act
1901 (Cth) and the Human Rights Act 2019 (Qld).
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The Constitution

The Commonwealth of Australian Constitution Act 1901 (Cth) s80 states:

...the trial on indictment of any offence against any law of the Commonwealth
shall be by jury.

exercising Commonwealth jurisdiction for minor offences and in the Federal
where legislation does not require a jury trial.

the judicial power of the Commonwealth. Australian courts, ommonwealth and St

unless otherwise required by statute, apply common law princi

Practical Application

The Hon Justice Gaudron in Nicholas v The Q
the passage set out above said:

(1998) 193

In my view, consistency with the e ourt and with the nature of judicial
(sed to proceed in the manner that
does not ensure equality before the |N@ (i ‘ appearance of impartiality, the

right of a party to meet the case made ] dependent determination of

red or authorised to proceed in any manner
which invg [ render its proceedings inefficacious, which
jon of justice into disrepute.

s of a fair trial you have listed in answer to Question 2 do you think are clearly
Australian legal system? [C] [A]

Human Rights Act 2019 (Qld)

The courts in Queensland are now subject to the Human Rights Act 2019 (Qld) which sets out the
right to a fair and impartial hearing in s31, and in s32, the practices and procedures required for
a trial to be fair. The application of the Act was considered in Volkers v The Queen.



Case Study

Volkers v The Queen [2020] QDC 25

Facts: The applicant (Volkers) applies for the permanent stay of an indictment charging him
with 5 counts of indecent dealing with two complainants who were at the time of the alleged
offences under the age of 16.

Timeline of events

The applicant is a former Australian swimming ce . ltis allege
that in 1984 and 1985, when he was about 26 ye.  ~f age, b
1984-1987 indecently dealt with a female swimmer then age 1.~ <2’
‘ alleged that in 1987 he indecently dealt with another s\ €r,

I Topic 3: Criminal Trial Process - Chapter 8

then aged 12.

25 July 2002 The applicant_wa?c, com_mitted to star, "2l on 7 counts of
indecent dealing involving th~ *~a0 com,.  ants.
The Director of the O of the D,  tor of F. Pr~  _dtions
(ODPP) enters a ‘r  de bill’inrel )n to each .
charges (which m. "thatwere" going to procecd with the
‘ prosecution) Thisde ~nws .ade after applicant’s lawyers
gave to th PP 20 re ~statements of withesses the
applicantp. . ‘torely. tany trial. Those statements, by
swimmers trc eu  ‘*he appn.  *and by some parents, were in
part to the effe  tha. applica.  .d not have the opportunity to
“~ave the pool ¢ *kdu. ‘*raining sessions, and in fact did not
Q ~ndsolac dthec¢, rtunity to commit offences during
‘ s ‘=dec 9n attracted significant publicity. The matter
W > 1 cferretn. ‘me and Misconduct Commission (CMC)
who .  ~tigated a.. provided a detailed report that was critical
of the D.

Unit 1: Beyond Reasonable Doubt

September 2002

“*ractor usked the New South Wales equivalent, Mr Nicholas
COW. «C, to advise about the matter. His advice, and that
Necember 2C of a senior New South Wales prosecutor, Ms Margaret
Cunneen, was there not sufficient evidence to consider
recharging the applicant.
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The older complainant herself sought leave under the Criminal
Code 1899 (Qld) s686 to present an indictment against the
applicant in relation to some of the alleged offending against her.
The application was dismissed. Her Honour was significantly
influenced by the extensive publicity about the matter. The ™ n

Justice Holmes said in her judgement:
November 2004
An ordinary trial conducted by an independent r  zcutor

has the distance and authority of the Crown. ~  .iis case,
that will not occur. The effect of the media cov. =, has
been to characterise the allegations of sexual mis (oY
a contest between the applicant and the respondem,
seeking public support.

Legal Studies for Queensland |

The Royal Commission into Institut.. ' Responses to Child
Sexual Abuse held a hearing in which .  * of the complain~ts

gave evidence. Their evir again ‘ectto exte” <&
media coverage and p”  sfcomm Y. Sun  entr €h
complainant, and 8~ 4 complaineé made su. AS to the
ODPP for the prc tion of the 7 .icant to be re. stituted.

July 2014

The Directr dvised 2 .nt that submissions about
9 June 2016 another al\ 2 of sexu ‘terference were received from a
third comple. .

13 November 2017 Proceedingsw =2 co. nced ay .nst the applicant.

NG “licant wa ommit. .0 stand trial for counts involving
Tlde, ~lain, tin late 1984 and 1985 and for one count
VO | viNga o mplainant for an alleged offence in
summ 986/7.

November 2018

There was 3 o state ¥ given by potential witnesses. The statements
provided by t BDPP in 2004 were destroyed by the defendants’ solicitors
after the 7 yea ime for ch records are usually kept. Some of the testimony

d or might, have relied on at any trial, had, it was submitted, been

e Crown now wished to rely on the evidence of 84 persons engaged
ming coaching and who had provided recent statements to police.

ts were from people familiar with the applicant’s swimming coaching
levant time.

at the applicant would have had the opportunity on occasions to leave the pool
deck without attracting undue interest.

On behalf of the applicant it was submitted that the stay ought to be allowed on two separate
but related grounds, namely lack of fairness and oppression amounting to an abuse of
process by the prosecuting authority.

Legal Issues:

1. Was it likely that the prosecution of the defendant would result in an unfair trial or be such
as to undermine public confidence in the administration of justice? That is, is the decision
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to further prosecute now, contrary to the 2002 decision not to do so, likely to have the
effect of undermining public confidence, when there is no critical new evidence to justify a
change of view.

2. Does the Human Rights Act 2019 (Qld) apply to this case? Does the ODPP, as a public
entity under the Act, behave in a manner which involves a breach of s29(5)(b) an
(c) of the Act, being the right to a trial ‘without unreasonable delay’ and of s31
‘right’ to a fair trial’?

Decision:
1. At common law

His Honour Judge Reid discussed various cases where decisions were made reg
a permanent stay of criminal prosecutions. He commented that prior to the decision
of the High Court of Australia in Jago v District Court (NSW ] HCA 46 there was
uncertainty over whether the courts power to prevent abuse o ss by safeguardin
an accused person from oppression extended to stopgi i
permanent stay of proceedings to prevent unfairng to

whether proceedings should be stayed,on the psecutorial delay causing
unfairness as being:

1. Length of delay.

Court’'s comments in R v Edwards [2009] HCA 20
a stay of proceedings, where there was a delay
stated:

s or fact upon less than all of the material which could relevantly bear
es not make the trial unfair.

hen concluded that he would not be inclined to order a stay on the grounds the
trial would be unfair even though:

+ there was loss of the knowledge of the identity of a significant number of people whose
redacted statements were provided to the ODPP in 2002;

« the Crown had now obtained statements from a significant number of further witnesses,
who may be called at trial, and whose evidence is variable; and

+ the delay since the 1980s may have an effect on the ability of withesses to accurately
recount exactly what occurred.

inal charges and the conviction of the guilty.

I Topic 3: Criminal Trial Process - Chapter 8

Unit 1: Beyond Reasonable Doubt
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Key Terms

Anunga rules: guidelines formulated by the Northern Territory Supreme Court in 1970 for the
questioning of Aboriginal suspects to provide them protection.

Doli incapax: (from the Latin ‘incapable of deceit’) a term used at common law describe
that a child under the age of 40 years is presumed to lacked the capacity to be criminally
responsible for their acts.

Gag-laws: laws designed to prohibit the publication of information about person
in court cases, in particular, victims and perpetrators (defendants) in cases in
offences.

Special withesses: as defined in the Evidence Act 1977 (Qld) s21A, these
are able to be assisted by judges and lawyers in the conduct of court cases to
evidence in accordance with the Act.

Youth defendants: used to refer to those not yet 18 years ofg@ge and who are dealt

the courts according to the Youth Justice Act 1992 (Qld).

be expected, in the absence of a work
those subtleties, or necessarily recognise an

I Topic 3: Criminal Trial Process - Chapter 10

Unit 1: Beyond Reasonable Doubt
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10.2 Children

Children and the courts
The common law

The common law presumes that a child under 14 years of age is doli incapax (Latin ‘inc

HCA 53;259 CLR 641 the High Court of Australia found that the prosecutio
insufficient to rebut the doli incapax, and stated:

readily understand the seriousness of an act it concerns valu
direct personal experience... Rebutting (the doli incapax

or example, a 14-year-old child can be charged in the Supreme Court
urder. Serious offences are heard in the Supreme Court, but otherwise
hildrens Court divisions of the Magistrates and District Courts of

esses are governed by the Childrens Court Act 1992 (Qld).

What -~ you think?

The Australian Institute of Health and Welfare (AIHW) in its feport, Youth Justice in
Australia 2021-2022, stated that: ot j

On an average day in 2021-2022, there were around 3700 young peop/e aged 10 and
over under community-based superv:smn and around 820 young people in detention.

On an average day in 2021-2022 just over 3 in 4 (76%).0f young people in detention
were unsentenced. Nearly all (95%) young people who were in detention dur/ng 2021 s
2022 had been in unsentenced detention at some point dur/ng the year.



What do you think?

in 2021-20222 [C}

3. How many young people aged 1’0 and-over were unde*’
“supervision‘and how many were-in detention in 2021 2L

4. Should this information about young: people be of coneern
 isystém? Write a letter to'the Premier of Quecnsia s
7 isefting: out:the basis for them. Ask the Pre
you.:cansider.to be‘appropriate ‘ddr: you co

Tip

different because of the way mental development occurs. In addition, research
mprehension of legal systems and court processes has shown children and

at lack of understanding of the system can lead to considerable anxiety for a child
victim or witness participating in court proceedings.

As more and more studies of the behaviour of children, both as offenders and victims, have
been conducted by social scientists, the criminal justice system has changed to recognise that
young children are vulnerable because of physical and mental immaturity, and in particular,
there is reliable research to show that abuse and neglect of children can lead to altered brain
functionality. There is a link between child abuse and neglect or involvement with the child
protection system and subsequent youth offending (see Judy Cashmore, The Link between Child
Maltreatment and Adolescent Offending, Systems Neglect of Adolescents.

a’e)

I Topic 3: Criminal Trial Process - Chapter 10

Unit 1: Beyond Reasonable Doubt
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Young victims and witnesses

Years of experience, and recent research conducted by the court, and from overseas in New
Zealand and the United States, has been available to assist judges and lawyers in the conduct of
court cases involving children and young people. Parts of s21A of the Evidence Act 1977 (Qld) are
reproduced below for you to consider.

Practical Application

Evidence Act 1977 (Qld)
21A Evidence of special witnesses

(1) In this section
special witness means
(a) a child under 16 years; or
(b) a person who, in the court’s opinion-

(i) would, as a result of mental, intellectual or,

's own motion or upon application made by a party to the proceeding, make or
r more of the following orders or directions--

in the case of a criminal proceeding--that the person charged or other party to the
proceeding be excluded from the room in which the court is sitting or be screened
from the view of the special witness while the special witness is giving evidence or is
required to appear in court for any other purpose;

(b) that, while the special witness is giving evidence, all persons other than those
specified by the court be excluded from the room in which it is sitting;

(c) that the special witness give evidence in a room--




Practical Application

(i) other than that in which the court is sitting; and
(ii) from which all persons other than those specified by the court are excluded;

(d) a person approved by the court be present while a special witness is giving evidence
or is required to appear in court for any other purpose in order to provide emoti
support to the special witness;

(e) that a video recording of the evidence of the special witness or any portj
made under such conditions as are specified in the order and that th
evidence be viewed and heard in the proceeding instead of the direct
special witness;

(iv) a direction that the number of ques
limited.

The Evidence Act 1977 (Qld) Division 4
child who is a witness in a proceeding w
child.

gements the court must make for a
B prescribed relationship to the

A prescribed relationshi

» where the defendant is th
or cousin gf the child, or

brother or sister, uncle, aunt, nephew, niece

ousehold as the child or has the care of, or exercises
n a regular basis.

For these arra Sproceeding against the defendant must relate to an offence
offence involving violence.

are for the protection of the child. Section 21AB (part of Division 4A)
ence to be pre-recorded in the presence of a judicial officer, but in

g2ing. If this is not possible, the child’s evidence must be given at the
e use of an audiovisual link or with the benefit of a screen.

These arrangeme
requj ild’s &

on to set out other requirements which must be followed, for example,
etitive questioning and delay when the child is being cross-examined.

1. Who is a special witness under s21A of the Evidence Act? [C]

2. What are the arrangements which can be made for a special witness under s21A(2) of the
Evidence Act? [C]

3. Describe the additional protections which the court must make where a child is a witness to
a sexual offence or an offence of a violent nature involving a person in respect of which the
child is in a prescribed relationship. What reasons can you give to explain why these additional
protections were added to the Act? [C] [A]
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' 'Hypothet‘i'éal"?

Facts Kyle walks to and from school wnth some fellow students that hve in. his
4 nelghbourhood Kyle’s nelghb0urhood s 3 k;lometres from the local state high school
; ’ where they all go to:school. On the way they pass. another nearby high school
- and often mteract with its students. Some of these students also live'in Kyle s
- nelghbourhood lglel he knows them personally because he attends commumty
at tnvmes and the Iocal church with them!

usuaily 401 Siin;Kyle’s‘group.‘A regular is an older boy, Sean,” s 17
or his age. There has recently been some ll-feeling betw  “the two -
ols ort r{va]ry, which has escalated to name- calhng, Swe, Nar
occasionally rowmg smalt objects at each other. One day the two groups cla .
‘the footpath Syie is knocked down, cutting his knee when he falls Sean comes
his helf and pushes two boys away from Kyle and in the » ‘acess, ohe of them (Jar\
. '.tnps on the uneven footpath hits a low brick fence, and b, ~ hls,forearm.. Jake’s
‘parents take him to the police and make a complaint. Seanis  ‘rged with assault’
] grievous bodzly harm. Because heisiz, * haris heorCin the Distrie’
le is frightened of Jake and isinthe = zbibu.  ‘dygro.  *thelor
lawyer asks him fo give evi®  _¢'atSean' alandn ¥ gioF
agrees to do |t i one' fther s be with him  /ng the proy .

gal Issue: How can Kyle be ass fed o, ‘s rce under the Evidence Act
77(Qld) m’thetnal'? ' 5 GBI

;jDecision ‘Section 21Aof the Bvigs 9y cf Tqpllag b < Decauee g e e il
“under 16. Division 4A of the Act does  “ta,  hecause s notina prescnbed e
"f'"re!ano hip with the”” “=ndant Sean., illbe. ~ assary for Sean’s lawyer fo set
' “speciallc angems  for K
‘he_ 41 0C SGH8 ‘iat‘ arrangem

dthlS ll L1 o

ct 1992 (Qld) governs how youth defendants (those who are not yet 18 years of
alt with by the courts. Youth defendants charged with an offence heard by the
of Queensland are committed to trial in that court. All other offences are dealt

; e Magistrates or District Courts of Queensland, and are therefore dealt with by the
Childrens Court, subject to the Youth Justice Act.

The Childrens Court is a closed court. The only persons who are allowed to be present are

set out under s20 of the Childrens Court Act 1992 (Qld). These include the child, a parent or other
adult member of the child’s family, a victim or a person who is representative of the victim, a
witness giving evidence, a party or person representing a party to the proceeding (for example a
police officer or lawyer), and if the child is a First Nations persons, representatives of the child’s
community. Section 20 does allow other persons to be present, subject to the court’s discretion,
and requires the court to exclude an alleged victim of the child’s offence if the court considers
that person’s presence would be prejudicial to the interests of the child.
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11.1 What is sentencing?

Introduction to sentencing

Most judges regard sentencing in the criminal court as their most awesome
responsibility. At that climactic moment when the jury returns a verdict of °

satisfying the community’s reasonable expectations. Judges do t
best to balance those considerations.

The Hon Paul de Jersey AC CVO, former Chief Justice of Queensland, 2001.

Sentencing is a legal process that determines according to law
particular offence. Sentencing occurs after a defendant:

ir and just penalty for a

« is found guilty by a jury, magistrate or judge alo
« pleads guilty to a criminal offence.

At the sentencing hearing:

The sentencing process (simplifie

missions to the court
ises any other relevant facts
including whe 's convictions; before making
i entence may be, using precedent and
or her submission.

ts made by the prosecutor, and any contextual information about the
 also making submissions about what an appropriate sentence may be.

v

The judicial officer (a magistrate or judge) decides a sentence,
giving reasons explaining the decision.

Sentencing is a complex exercise that involves a magistrate or judge considering a range of
factors. Some include:

+ the maximum or mandatory penalty for the criminal offence,

« the nature and circumstances of the offence and its seriousness,

+ any harm caused to the victim,

« the extent to which the defendant is to blame for the criminal offence, and

» any sentences imposed for similar cases committed in similar circumstances.
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This means that judicial discretion is an important aspect of the sentencing process.

In this chapter you will learn more about the different types of sentences a defendant can
receive, the factors or guidelines found in law that are applied by judicial officers when deciding
a sentence; as well as investigate several issues concerning sentencing in Queensland.

Tip

You may like to visit the Queensland Sentencing Advisory Council webpage
(sentencingcouncil.gld.gov.au) to view a range of information, research, statisji
resources (including the interactive Judge for Yourself program) when com
work in this chapter.

11.2 Types of penalties an

Key Terms

Concurrent sentence: a concurrent sente

a defendant was sentenced to 6 mo i the most serious criminal offence
(count 1) and 2 months imprisonmen d serve a total of 6 months
imprisonment.

Cumulative sentence; i ed sequentially. For example, if a
defendant was senten i he most serious criminal offence
(count 1) and 2 months i he or she would serve a total of 8 months

imprisonment.
Custodial : i ce involves a term of imprisonment.
Incarceratio

ce: a non-custodial sentence does not involve a term of imprisonment.
Examples of a no stodial sentence include a fine, community service order or a good

behavj d.

tendency of a person who has been convicted of a crime to reoffend.

re a wide range of criminal offences and regulations that can attract a legal sanction,
there are many different types of sentencing options a magistrate or judge can hand
down. Generally, sentences are divided into two broad categories:

+ non-custodial sentences (which do not involve being sentenced to term of imprisonment),
and

» custodial sentences, which do involve a defendant being sentenced to be imprisoned
or incarcerated.

We will now discuss each of these categories in detail.



Non-custodial sentences

Some common non-custodial sentences are:

Type of sentence

Explanation

Absolute discharge

An order where no punishment is imposed.

Fine

A fine is an amount of money that a defendant pays to the Que-  and
Government. The fine can be given in addition to, or insteac 4ny other
sentence.

Some criminal offences have mandatory fines, such as tra. fencr
The non-payment of a fine can be a criminal offence.

Fines are referred to the State Penalties " ~forcement Registry (SPE.
for collection. If a fine cannot be paid by .. "' date, it can be paid by
instalments.

Good behaviour
bond

A requirement for a defendar Ve v, d behayiou™(not bre= < (ae law)
for a set period of time. A .ccan make order the! the@eicndantis
pay money if the bond «Oken and attr  additional co.  uns, such as
attending education cow.

Community service
order

An order that “e defenc unpaid work in the community for
between 40to. " s within . ~cific time period. The defendant must
consenttothiso. 'r,. “*canbe. *inconjunction with other conditions.

Graffiti removal
order

£ ~rderofupto4l Hurst.  ~ove graffiti, which usually needs to be
1o "within 12\ 0nths.

Probation order

An o releas..  ~a  >ndant to serve their sentence in the community
under h.  "oervision. . Probation and Parole Service (PPS). A probation
ordercan. - a period of 6 months to 3 years.

“ation orde  zquires the defendant to fulfil certain conditions, such as:
.eporting 4 PPS district office as directed,
- getting permission before leaving Queensland,

- telling a correctional officer if you change your address or employment
status,

* participating in programs or counselling, and/or
+ promising not to commit another offence.

If defendants breach a probation order, they are bought back before the court
to be re-sentenced.

Compensation
order

An order that requires a defendant to pay for any property loss or damage, or
to compensate for an injury caused by the defendant’s actions.

Driver licence
disqualification

An order disqualifying a person from holding or obtaining a Queensland
drivers licence for a period of time.

Some driving offences have a mandatory disqualification period which the
court must impose.

I Topic 4: Punishment and Sentencing - Chapter 11
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Practical Application ...

WE NEED EVIDENCE-BASED LAW REFORM TO REDUCE RATES OF INDIGENOUS
INCARCERATION.

Minor fines create a cycle of poverty

Indigenous and vulnerable Australians are more likely to fail to pay fines on time a
further sanctions. Fines coupled with enforcement costs become impossible to
people on low incomes, or those who are homeless or unemployed.

Fine amounts can be prohibitive. In 2014, the NSW government increased t
the continuation of intoxicated and disorderly behaviour following a move-on di
from A$200 to A$1,100. A report by the NSW Ombudsman found Indigenous Aust
accounted for 31% of the 484 fines and charges issued for this offence in the review

Every state and territory has progressive
sanctions regimes for fine default. If fines are
not paid on time, people accumulate further
debts, have their drivers licence suspended
or disqualified, have property seized, perfor
community service work, and — in some
cases — are imprisoned.

Drivers licence sanctions operate
harshly on Aboriginal people living i
rural or remote communities. Private 1 ly practical means of transport

fine. [C]

direction in 20147 [C]

guences may a person experience if a fine is not paid or a person’s licence

le may receive the same fine for the same offence, this article makes the case
unequal results. Do you think fines are fair and just? Use legal reasoning to

Recording a conviction

Courts also have the power to decide whether to record a conviction or not. This is a
separate decision from deciding what sentence to give. This means that a defendant can state
that he or she has not been convicted of a criminal offence, which can be important when
traveling outside Australia or for employment reasons.



Custodial sentences

In sentencing an offender, a court must have regard to...a sentence of
imprisonment should only be imposed as a last resort...

Penalties and Sentences Act 1992 (Qld) s9(2)(a)(i)

Custodial sentences involve the defendant being given a sentence of imprison
Sometimes a court ‘suspends’ the entire custodial sentence for a period of time. Thi
that the defendant does not have to serve their term of imprisonment immedia
commit another serious offence, the court can order them to serve all or par;
sentence in addition to any punishment given for the new offence.

I Topic 4: Punishment and Sentencing - Chapter 11

their custodial sentence in the community under the supervision of Queensland Corr
Services (QCS).

Custodial sentences include:

Type of Explanation
sentence

Imprisonment Imprisonment (also calle.  ~arcerati- s the most severe penalty a
court can impose cethe. “p° .y was abolished in Queensland
in 1922,

If a defendantrect s =ralsem. s of imprisonment for multiple
criminal offences, a 1ige decide v.  1er each sentence is served
serucntially (called a c\ymula sentence) or concurrently (which
Bees a Ydant serve cne senicnce).

Unit 1: Beyond Reasonable Doubt

A defe dant may ~n)  ned for their entire sentence, or they may
be eligibic. e granie. Jle by the Parole Board Queensland. If a
defendantis = ‘n parole they must follow certain conditions.

“tinyestigaw.  .e incarceration rate more deeply in a moment.

Indefinite T _Dange:. . Prisoner (Sexual Offences) Act 2003 (Qld) gives the
"~tention orde «torney-General the power to keep a person who has committed a very
serious offence (such as a violent, sexual offence) in prison after their
sentence has been served. This is called an indefinite detention order as
ere is no ‘end date’.

This order is given by the Supreme Court of Queensland and is regularly
reviewed. An example of this process is explored in the case study below.

Attorney-General for the State of Queensland v Fardon [2019] QSC 2; [2019] 4 QLR

Facts: The respondent, Robert Fardon, had a significant criminal history. He had been
convicted of many serious sexual offences involving children. His last conviction occurred
in 1989 with the sentencing judge commenting that he, ‘brutally assaulted her and then you
inflicted a series of most degrading acts upon her’.

After serving a 14 year term of imprisonment, Fardon was due for release in 2003. The
Attorney-General successfully applied for respondent be detained in custody for an indefinite
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Case Study

term for control, care and treatment (a continuing detention order). The order stayed in place
until late 2006, where he was released subject to a supervision order.

He returned to custody when he was charged with raping a woman in 2008. Although he was
found ‘guilty’, his conviction was set aside, and he was acquitted by the Queensland Court
of Appeal. He was released from custody subject to a supervision order in 2013 afte

the respondent.
In 2019 the Attorney-General applied for a further supervision order for th

Legal Issue: Does Fardon present an unacceptable risk of committing a ser
offence and should continue to be subject to a supervision order?

Decision: His treating psychologist reported that Fardon had
hour supervision to a ‘maintenance’ level of supervision, w
outings in the community to approved locations independentl
abstained from alcohol and drugs for many years andgiae
a sexual paraphilia.

Three other psychologists also agreed that F,
The Attorney-General's application was dis

gal criteria.

Inquiry F us

.S the incarceration rate of First Nations peoples in Australia and how can
we address these disparities to promote justice and‘_equity?

Introduction

At an event marking the seventh anniversary of the apology to the Stolen Generation in 2017,
former Prime Minister Kevin Rudd said: ‘Australia is now facing an indigenous incarceration epidemic.
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Key Terms

Civil law: the law established to define the rights and responsibilities of individuals,
government entities, and private or non-government organisations, in their interactions with
each other.

Contract law: the body of law which governs the legal rights and obligations entere
between two or more parties making an agreement.

Precedent: the process whereby courts are obliged to follow the decisions
decidend|) of the higher courts in the hierarchy, unless they can be distin

Tort law: the body of law which governs the legal relationship between a perso
an actionable wrong to another person thereby causing that person damage and lo

12.1 What is civil law?

Introduction

One of the purposes of law is that it assi
manner. When people interact each
these interactions, are in many cases g

breaking the law. Howe 1ver 1s not sufficiently careful to look out
er of a car, certain questions might arise.

ink you are entitled to do involves interaction with another person or
you need to travel by public transport to go shopping. To do so in most

responsible for the train or bus system. By paying you have the right to travel
r which you have paid. Are there laws governing what you can and can’t do

Practical Application

Individually, or in small groups, conduct a class exercise about an activity in which you or another
person is involved, where there is interaction between individuals, or between individuals and

an organisation. Identify rights that the individuals and organisations have, and the obligations
that the law has imposed on the parties. For example, find out what happens when you decide to
get a car driver’s licence or work as a casual employee for a local business, or choose your own
activity. Write a short report you can present to the class orally. [C] [A] [R]

I Topic 1: Civil Law Foundations - Chapter 12
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The nature and scope of civil law

Civil law defines the rights and responsibilities of individuals, government entities
and private or non-government organisations in their interactions with each other. In
other words, it defines rights, imposes obligations, and resolve disputes. Some of these
rights are set out below, and the area of law which imposes obligations relevant to that right is
identified. You may not recognise all of these rights and obligations at this stage. Search each of
them on the internet and make notes to help you understand each of the rights set out,

CIVIL RIGHTS LAWS IMPOSING OBLIGATIO’

Legal Studies for Queensland

First Nations Peoples’ right to land Native Title Act 1993 (Cth)

The right to protect a significant First
Nations Peoples’ cultural site from Native Title Act 7 ~a3 (Cth)
mining damage

Protecting your property Tort law-*- SSH0 propety

Use and enjoyment of land Tor' |2 wénuisane

Compensation for injury to your ‘kers Compr  .ation and Rehubilitation
person at work Ac! 2098 (€

Compensations for injury to your

: . Art lawsnc ol ivence
person in a car accident

Protecting your name and reputation De.  ~tion Aci 2005 (Qld)

R v \ N
Reinstatement for uni. S | i Work Act 2009 (Qld)
and lost wages

Protectinc ur person Jou. « law-trespass to the person

Damages, ‘0 \breac “~ntract Contract law

e sources set out below, answer the following questions:
ht whiich is the basis for the legal action? Who is making the claim? [C]
rty against whom the legal action has been taken or is proposed? [C]

ome has occurred, if any? Describe what has happened. [C]

Source 1

GEOFFREY RUSH CASE: DAILY TELEGRAPH AND NATIONWIDE NEWS LOSE
DEFAMATION APPEAL AGAINST ACTOR

Oscar winner to be awarded full $2.9 million in damages after judges reject all publishers
grounds of appeal

298



Practical Application ...

The Sydney Daily Telegraph will have to pay the actor Geoffrey Rush a record $2.9 million
damages after the tabloid lost its appeal against a historic defamation ruling.

The newspaper and its publisher Nationwide News-had challenged the Australian Federal
Court decision from April 2019 that found claims conveyed in two of its news articles frg
that the Oscar winner had behaved inappropriately towards a colleague were not cr

On Thursday the full court of the Federal Court upheld the 2019 ruling that the
portrayed the actor as a sexual predator and ‘pervert’ in detailing his behavi
star during the 2015-16 run of the Sydney Theatre Company production of

Source: Elias Visontay, ‘Geoffrey Rush case: Daily Telegraph and Nationwide News lose defamation
actor’, The Guardian, (Online, 2 July 2020) <theguardian.com/film/2020/jul/02/geoffrey-rush-case-daily-te
nationwide-news-lose-defamation-appeal-against-actor>.

Source 2

ACES CLASS ACTION LAWSUIT FOR NOT REFUNDING TICKETS FOR
COVID CANCELLED FLIGHTS

as has been hit with a class action lawsuit seeking millions of dollars in refunds and
compensation for customers who had flights cancelled following the COVID outbreak.

Echo law filed a lawsuit against Australia’s national carrier in the Federal Court on Monday,
alleging the airline misled customers about their refund options, withheld funds, and engaged
in a ‘pattern of unconscionable conduct’. Qantas has completely rejected the allegations.

Source: AAP/ABC, ‘Qantas faces class action lawsuit for not refunding tickets for COVID cancelled flights’,
ABC News (Online, 21 August 2023) <abc.net.au/news/2023-08-21/gantas-hit-with-lawsuit-for-holding-over-1b-
credits/102755916>.1b-credits. (excerpts only)

S=T—
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12.2 Sources of civil law

What do we mean by sources of law?

The phrase ‘sources of law’ is used in two ways and it is important to distinguish between those
two different meanings. First, it is used to refer to the authoritative source of a law, that is,

whether a law has been made by parliament (statute law) or by judges (common law). d, it

is used to refer to the historical development of the law or a legal system.

It is important to study the historical development of the law because it infor
understanding of our current system of laws. This is because our laws evolv:
changes in society. They are a living thing, as you have no doubt discovered in
criminal law.

The historical development of our legal system

The medieval common law in England (in the 12th century)

central courts, but otherwise:

...It is not the custom of the co

described as intentional to . erson). It was possible, however, to seek justice
ourts of markets and affairs, for example.

centuries, the common law courts in England allowed actions to be
oral) contracts. In reaction to these developments, a view took hold that

reements in writing under signature to transfer land and to sell goods worth

more than £ his was the first statutory intervention in the common law of contract.

in Topic 2: Contractual Obligations, which follows, that the 19th century was a
uring which many decisions were made in the common law of contract, when it was
necessary to decide the many disputes in the commercial world of the Industrial Revolution.
During this period the idea reached its peak that men of full age and competent understanding
should have the utmost liberty in contracting, and that their contracts should be enforced by the
courts. You will also find that as the world became more complicated, it became more necessary
for governments to intervene and pass laws to make the common law of contract more equitable.

Until the case of Donoghue v Stevenson [1932] AC 562, the law of torts had not been able to
formulate a general test for whether or not a person who was negligent owed a duty of care.
Therefore, unless the courts had previously decided that a particular duty of care to a particular



class of persons was enforceable by the law, actions in negligence would fail unless the court
created a new duty of care category. This case marked the beginning of the modern law of tort,
and this is where Topic 3: Negligence and the Duty of Care essentially begins later in this book.

A number of matters should be clear to you after following this brief simplified history of our
common law from the 12th century and from revising key concepts raised in Chapter 2.

1. Customary law existed prior to British settlement in 1788.

2. British settlement brought English common law and statute law to Australia in
applied it in Australia. It became the Australian common law, and statute law;
that it applied in Australia.

3.1In 1992, in Mabo (No 2), the High Court of Australia recognised common law
became part of Australian common law.

4. Common law native title was enshrined in Australian statut
(Cth).

5.1In 1901, the Australian Constitution Act 1901 (Cth) was
Australia and a Federation of six Australian State

plied, and where allowed, they

7. The High Court of Australia since 1 e Privy Council in Great Britain
were abolished, has generally (some s as appropriate initially) been the
ultimate Court of Appeal and interpret ian Comstitution.

aw as it is applied in the Australian courts,
The topic has already been covered in Chapter 2.5:

interpretation.

Statute law and the common law

We have seen in Chapter 2.3: Separation of powers: the legislature, executive, and judiciary,
and in Chapter 2.4: Statute Law, that the Parliaments of the Commonwealth of Australia
and Queensland have the authority to make laws which apply to our lives, and that these laws
override the common law to the extent that they are applicable. Again, it would be very useful
for you to read these earlier chapters. Make notes to describe and explain statute law and
common law, what they mean, where they come from, and how they are applied.

| Topic 1: Civil Law Foundations - Chapter 12
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Key Terms

Contract: a valid contract is an agreement made between two or more parties that creates
legal rights and obligations which the law will enforce.

Offer: an offer is a proposal by one party to enter into a legally binding contract with another.
An offer can be made orally, by conduct, or in writing.

Acceptance: acceptance occurs when the party to whom an offer is made (of
the proposal of the person making the offer (offeror).

Mutuality: a word used to describe the relationship of parties who intend to
by a mutual set of obligations in a contract.

Consideration: the gain or benefit given by each party to a tract to the other in re

something of value.
Valid: legally sound, effective, or binding.
lllegal: not legal, not authorised by law.

Formalities: the process of putting a gontract ake it valid and enforceable. For
example a deed.

16.1 Introduction

A valid contract is an a or more parties that creates legal

orce. Certain elements must be present for a

ntract can be set aside if one of the parties lacks legal capacity, there is
nt to the agreement or the contract has an illegal purpose

as in business selling silver, rings and watches. When Williams asked to be taken
into partnership, Everet agreed. After dealing together for some time, they had a disagreement
over their respective shares of the profits. Everet claimed that Williams was not keeping to
the contract and was holding onto more than his proper share. Everet commenced court
proceedings and filed ‘a bill against his partner for an account’. That is, to calculate what the
partnership was worth and divide it equally.

[t turned out, however, that the business was illegal. Everet and Williams were highway
robbers! The agreement was illegal and unenforceable at law. The bill was dismissed with costs.
The barrister who signed the bill was made to pay the costs. The solicitors acting in the case
were fined £50 and the parties were both hanged!

I Topic 2: Contractual Obligations - Chapter 16
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This case raises a special problem. When should a court enforce the promises people make to
each other? What is the reason for doing so? Why should the law enforce promises and why
should we have to keep them?

People seeking to rely on another person’s promise need certainty and predictability. A broken
promise by a friend is upsetting. However, it is not the function of our courts to become

involved with purely social arrangements. In the commercial world and, at times, in a domestic
or social context, a broken promise can mean financial loss. Our court system has dev

The promises exchanged can be described as occurring in a mutual set of obli
contracts have this characteristic of mutuality.

is law made by Parliament. Over the years, the common law of co
and modified by statute law which has been introduce i
Commonwealth Parliament passed the Trade Practi

+ promote competition and fair trading, and
+ provide for consumer protection.

Each of the Australian States and the
respective jurisdictions.

ed similar laws applying to their

16.2 Inte gal relations

tend to be legally bound. Private and social
d to carry legal consequences. If they did, and every

(1955) 107 ALR 1, 66 ALJR 408

ly woman and her boarder frequently entered competitions in newspapers.
drew up the form in the name of the woman and the entry fees were shared.

The WOman promised to share any winnings. However, when she won a prize of £750 in a
competition, she refused to share it with her boarder.

Legal Issue: Was the arrangement with the boarder a binding contract?

Decision: It was the combined effort of the woman and the boarder and the sharing of
expenses which led to the prize. The woman was obliged to share the prize. An intention
to create legal relations was evident from the conduct of the parties and the promise of the
woman.




Case Study

Todd v Nicol (1967) SASR 72

Nicol would not share her home with Mrs Todd.
Legal Issue: Did the parties intend the agreement to

Decision: The court decided it was a binding ag
considerable expense and inconvenience. S 2
the arrangement beyond the social to the @ jercial realm

example, an offer is made by the words, T11
at’. The words ‘T wish I could sell my car. It’s
probably only worth $2000’, are merely an invitation to
make an offer. They are not an offer because they are too
ambiguous. Their intention is uncertain. The words do
not convey a clear, unambiguous offer.

An invitation to make an offer is called an

invitation to treat. An invitation to treat is not an

offer. For example, what might appear to be an offer is a mere willingness to trade or deal.
When shopkeepers display their stock in windows or on shelves, they are usually inviting the
customer to make an offer. This is an ‘invitation to treat’.
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The system used in each shop will determine when
the offer occurs. For example, if the customer
simply hands all the items to an attendant at a cash

register, who enters a price on each item producing
a total, and then says ‘that will be $54.25 please’
then these words are the offer. Clearly a customer
can change his or her mind at this point and take
out any items so that the total cost is changed.
Acceptance would then be the act by the customer
of tendering the money.

It is not hard to think of different scenarios which
may occur at the point of sale in a self-service shop
which would change this. For example, people who

case the act of tendering the money would be an offer and the a
saying thank you together would constitute acceptance.

Case Study

ts (Southern Limited) (1953)
AC 1 QB 401
Facts: Drugs and medici shelves in packages or other containers in
a shop. The shop was one r e customers used a wire basket to collect

en took the articles they collected to a

\ otalled the price and received payment. One of the
items subm 3 lled with the wrong price. The cashier refused to
sell the item 3




Case Study @
Harris v Nicolson (1873) 8 QB 286

Facts: The defendant advertised that certain things would be sold at auction on named days.
The plaintiff went to the auction with the intention of bidding for certain pieces of furniture.
Some of the lots in which the plaintiff was interested had been withdrawn from sale. The
plaintiff claimed to be entitled to compensation for breach of contract. The plaintiff sgi
the defendant’s advertisement was an offer of an opportunity to bid for the partic
of furniture. The plaintiff said that he accepted that offer by travelling to the aug

Legal Issue: Was the advertisement an offer which the plaintiff could accg

Decision: The court decided that the advertisement only set out items for au8

an intention to sell those items. It was not an offer which could be accepted, bu
an invitation to treat.

From time t

2quired to consider the nature of an offer which
rson purporting to accept the offer (the offeree) has
is is led to many precedents to which judges have had a

has been mad

An offer
all the

be made to a particular person, to a class of persons, or to

T of Carlill v Carbolic Smoke Ball Company set out below established this precedent.

It is a very famous case. Mrs Carlill successfully sued the company by responding to their
advertisement. Do you think Mrs Carlill would respond to this advertisement in the same way
today? We are much more cynical about reacting to such advertisements.
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20.1 The need for consumer protection

Key Terms

Caveat emptor (‘let the buyer beware’): the notion that a buyer needs to complete their due
diligence and check the quality and suitable of a good or service before making a purchase.

many consumers vulnerable to unethical practices, manipulation and exploitat1
State and Federal governments have created law to:

corporations, businesses and the individual consumer,
+ equalise the power between consumers and manufactures,
+ keep consumers safe from faulty goods,
« encourage ethical behaviour and practices, 2

» create market conditions that encourage @
at lower prices.

ith greater choice

Current legislation covering consumeé

« Fair Trading Act 1989 (Qld)

These laws share a simi
and attempt to achieve jus
in Schedule 2 of the latter A

with each other, as they aim to protect
he Australian Consumer Law (ACL) is found

- What do'ye

Are notions  ch 7 _.aveat en., .or (buyer beware) still relevant today in the :fa'.c‘,e o
f'size, influe .nd resources. held by big businesses and global corporations?
Analyse your own viewpoint and its consequences on modern consumer law, [A} ..~

stralian Consumer Law (ACL)

¥in Consumer Law is the largest overhaul of Australia’s consumer
years. It will introduce a single, national consumer law that will apply
consistently in all Australian jurisdictions.

Dr Steven Kennedy, ‘An introduction to the Australian Consumer Law’, 2009.

The Australian Consumer Law (ACL) replaced 17 Commonwealth, State and Territory consumer
protection laws and applies nationally into a single uniform Act that applied throughout
Australia. It was a key recommendation of the Productivity Commission’s 2008 Review of
Australia’s Consumer Policy Framework.



The ACL came into force on 1 January 2011. It applies to goods and services purchased after
this date in any part of Australia. If a good or service was purchased prior to 1 January 2011, the
customer would look to the law that was in force at the time of the purchase.

Defining the ‘consumer’

The meaning of ‘consumer’ is defined in s3 as:

...in relation to an industry, means a person to whom goods or services
be supplied by participants in the industry.

Consumer guarantees

owever, a

onably fit for any disclosed purpose (s55)

heir description (s56).

and manufacturer must comply with any express warranty given or made by the
manufacturer (s59).

Consumer guarantees related to the provision of services include that the:
« service will be provided with due care and skill (s60)

+ any product resulting for the provision of a service is fit for the purpose articulated by the
customer (s61)

« service will be supplied in a reasonable time period (unless a time is fixed or agreed to by the
consumer and supplier) (s61).

I Topic 2: Contractual Obligations - Chapter 20
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We will now look at some of these in more detail.

Acceptable quality

When a consumer purchases a good from a supplier or manufacturer they have a
guarantee that what they buy will be of an acceptable quality. The ACL s52(2) defines
acceptable quality as being a good that is:

« fit for all the purposes for which goods of that kind are commonly supplied, an

« acceptable in appearance and finish, and

Legal Studies for Queensland

« free from defects, and
« safe, and

o durable.

Let’s apply this to the purchase of a television.

shodldn’t feel a shock when they turn it on

the television is durable—for example, it
works for a reasonable time.

When maki
account:

good is of acceptable quality the law also takes into

ations made about the goods by the manufacturer or supplier.

mages a good through abnormal use or doesn’t take reasonable steps to care for
tee does not apply.

@ Case Study
The case below occurred before the ACL came into force, but considered the application
of the concept of ‘acceptable quality’ under the Trade Practices Act 1974 (Cth). The ACL
replaced this Act.
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Case Study

Courtney v Medtel Pty [2003] FCA 36

Facts: Mr Courtney had a Tempo pacemaker implanted in his body. The purpose of a
pacemaker is to regulate a person’s heartbeat to ensure it is regular and normal. It delivers
an electrical pulse when it detects an irregular pulse in the heart. The Therapeutic Goods
Administration (TGA) issued a hazard alert on 5 June 2000 warning that a particular
pacemakers:

» had an increased risk of early battery depletion; and
- affected some 1,048 people in Australia.

The only way Mr Courtney’s pacemaker could be checked was by taking it out
and testing it. Courtney’s pacemaker, when removed, was found to be functionin

A class action, of which Mr Courtney belonged, was brough
Courtney alleged that the pacemaker was not of acceptable

Decision: The judge concluded that er would expect that the Tempo
would create a substantially

Res;earchv Ta

visitthe ‘1prer 6 Court Library‘ Queensland'CaseLaw dat‘ab'é.se (sc,lqld.org.au}fi[S]‘ -

2. iInthe F text:field type ‘acceptable quality’, [S]
A dmitto: field select ‘QCAT & QCATA' sl
4 in the Advanced search field Leglslat/on crted type ‘Austrahan Consumer Law [S] - "

5 Locate two recent Queensland CIVII and Administrative Tribunal (QCAT) decusnons -
. that have addressed the legal concept of ‘acceptable quality’ in ‘consumer goods -
* and services and exptam how these cases contribute to your understandmg of the

_apphcatnon of this sectlon of the ACL [A] » -

I Topic 2: Contractual Obligations - Chapter 20
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Fit for any disclosed purpose

The ACL includes a guarantee that a good must be fit for a particular purpose specified by a
business or consumer. This guarantee applies when:

+ a consumer tells a business they want to use a product for a particular purpose

+ the consumer buys the product based on the advice given by the business

« the business advertises that a product can be used for a particular purpose
This guarantee does not apply if:
+ the consumer did not rely on the businesses’ skill or judgment, or

« under the circumstances it was unreasonable for the customer to have relied o
supplier’s skill or judgment (or lack of it).

Case Study

Campbell v Lane (No 2) [2013] QCATA 307

Facts: Mr and Ms Campbell placed an adverti

that performs at horse shows). She : anged for an examination by a
veterinarian. She asked the Campbe e had ever had any problems with its
legs and whether she should obtain a s replied that the horse had never

orse’s suitability as a show hack and the
nal found this was a disclosed purpose for the

ed before the ACL came into force, but considered the application
antable quality’ under Trade Practices Act 1974 (Cth). The ACL

Facts: After vy rain in late November 1996, the Great Lakes Council allowed faecal

e from its sewage system into Wallis Lake. As a result, oysters growing in the
contaminated with the Hepatitis A Virus (HAV). Mr Ryan had consumed oysters
grown in Wallis Lake over Christmas and contracted HAV. Approximately 440 people had

contracted HAV from eating oysters.

Ryan, as the lead plaintiff in a class action, sued the Great Lakes Council and a number of
oyster growers from Wallace Lake for negligence and breaches of the Trade Practices Act
1974 (Cth). It is the specific allegation that the oysters were of ‘unmerchantable quality’ and
‘not fit for their purpose’ that we will focus on.

Legal Issue: Were the oysters ‘not fit for purpose’ and of ‘unmerchantable quality’?




Case Study

Decision: The Hon Justice Wilcox held that ‘the contaminated oysters were not reasonably
fit for human consumption. The judge also found that the contaminated oysters were not of
merchantable quality. Ryan was granted compensation.

You be the judge

Rebecca is'a self-empldyed graphic designer' and wishes to ‘purchasé a cdmpL ‘Rebecca
“tells the salesperson at City Computers that that she requires a computer with a i
* speed, large memory size and high-quality screen resolution to create advertising.ca

rocessing

1S,
promotion and marketing material and branding work. Almost immediately, she discove s ihat - .

the computer she purchased i is slow, freezes frequently and she cannot Ioad all the progrg
she W|shes to use. '

Is this good fit for purpose? Apply the Iegal“concept of it for any disclosed purpd_s‘é’,tb e
Rebecca’s case. [A] o ¥

Matches description

The ACL provides consumers with a guarantee t
accurate, whether written or spoken.

Case Study

Decorative Imaging Pt

mes Pty Ltd with an aluminium
in finish coloured American Oak. When the

tive Imaging to advise them the colour
of the proa

the homeo

bplied. Stewart Homes found another powder coating company to
py filed a civil claim asking Decorative Imagining pay the cost incurred

ms part of the contract description? Do the goods supplied by
ng correspond with the description?

ak forms part of the description of the goods supplied by Decorative Imaging.
Member Allen also found that the colour of the goods supplied did not match, applying the
test set out in Arcos v Ronaasen [1933] AC 470:

If the goods do not fit the contractual description then, unless the discrepancy is of a trivial
character as to justify it being disregarded by the court, the buyer is entitled to reject the

goods as failing to conform to the description even though the goods are merchantable and
‘commercially’ within the contract

Therefore, Stewart Homes was entitled to a remedy.
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Key Terms

Class Actions: where large numbers of plaintiffs join together, in accordance with the court
rules, to pursue the same or a sufficiently similar claim, with the permission of the court.

23.1 The changing landscape

of negligence

The basic proposition that has been presented to you about negligence is that t
find that the plaintiff is owed a duty of care before being able to award compensati
plaintiff. The categories of negligence are never closed. It is always possible that a ne

look at two different areas which illustrate how
will look at an example where the Queensland
compensation, but then reversed that when
hand, we will look at examples of how
are called class actions.

Class actions

An area which is of gre
This is where large nu
court to allow them to join
the way cases are brought
developmedisiin the tort of n

so much any change in law but a change in
esents one of the most significant current

case to obtai : action rather than in separate actions. This assists the

ts of litigation, and speeding up the court process for the litigants.

oceed there must be at least seven members of the class, the claims of each
ust arise out of similar circumstances and raise a substantial common

n behalf the group of people who are all known and any further potential parties must opt
in to the proceeding.

Inquiry Focus

Do class actions remove barriers and improve access to justice for plaintiffs
(claimants) in our adversarial civil justice system? ‘

_Does the Australian Class Action Regime operate in a balanced Wé;j/v? s



Practical Application

OPERATION OF THE AUSTRALIAN CLASS ACTION REGIME

Introduction

...representative procedures themselves are not new, having been available under E
law for a long time. For example, Order 16 rule 9 of the Rules of the Supreme Cour,

¢

interpretation of these provisions by the Courts led to procedural difficulti
the provisions fell into disuse.

The modern class action procedure was introduced in response to the deficienci
former representative scheme... This modern procedure is an attempt to deal with
problems of mass claims arising from the very large civil wr

substantive law more enforceable

The Class Action Regime in the

Section 33C sets out th
namely that:

etermination of individual issues (s 33R);

« the prohibition on ordering costs against class members (except in relation to
specific individual or sub group issues) (s 43(1A).

The climate in which the regime was introduced

The new class action regime was enacted by Federal Parliament following vigorous
debate, and in a climate of concern that class actions would cause serious impediments to
business through:

I Topic 3: Negligance and the Duty of Care - Chapter 23
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Practical Application ...

+ legal entrepreneurialism;
+ US style litigation; and

+ misuse of the media in a litigation context.

In particular, there was a concern that the introduction of the new class action regi
Australia would:

+ open the floodgates of litigation; and

+ induce substantial out of court settlements (regardless of the merits of a
financial and reputational pressures.

These early fears have gone unrealised in practice. Some important differences ar
apparent in the ways that class actions operate in the US anghin Australia and these
differences have assisted our system to remain balanced. broadly accepted tha
the Australian class action regime is working well and this con is supported by
empirical and anecdotal evidence.

pbted in Australia? [C]

Australia? What were the Australian

Practical Application

Professor Morabito's research shows that:

+ The number of class actions that have commenced in Australia has been modest. The
studies show that, in the Federal Court of Australia and the Supreme Court of Victoria, a total
of about 281 class actions commenced in the 17 year period between March 1992 and 31
December 2009.




Practical Application ...

+ Despite early concerns of an avalanche of such litigation, shareholder class actions still
represent only 25 per cent of all class actions in the past five years.

Close to 70 per cent of all class actions concluded within two years and, at the time of
publication of Professor Morabito's research, the average duration was declining.

Class actions are not always successful and in fact, 51 per cent of the time, class
either do not continue or do not continue in that form. This result undermines th
concerns that defendants would be placed in such a disadvantageous positi
would succeed despite a lack of merit.

s of
claims

The ‘typical’ class representative was a married, middle aged, professional m
in New South Wales. Professor Morabito's research indicates that, in Australia, t

Source: Federal Court of Australia, Current Class Actions, Federal Court of Australia (Webpage, 15 August 2023)

<fedcourt.gov.au/law-and-practice/class-actions/class-actions>.
1. What is the total number of class actions that are current as at 15 August 20237 [C]

2. What is the percentage of class actions (Australia 100%) for Queensland, NSW, Victoria? Can
you explain the distribution of class actions among the States? [C] [A]

3. Do the ‘current statistics’ support the view that the class action regime is working well? [A]

Sr——
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The law in Queensland

Prior to 1 March 2017, it was possible for a representative action to be brought under the
Uniform Civil Procedure Rules 1999 (Qld), but specific legislation enabling class actions to be
brought did not occur until that date.

From 1 March 2017, it became possible to bring a class action in the Supreme Court of
Queensland, under Queensland legislation.

The Queensland legislation adopted the regimes already in place in the Federal Co
the New South Wales and Victorian Supreme Courts, meaning that decisions i
jurisdictions are useful in interpreting any issues which might arise out of t
scheme.

The key features of the Queensland ‘representative proceeding’ regime, as set out 1
Proceedings Act 2011 (Qld), Part 13A include that:

A representative proceeding may be sta
cause of action arose before 1 March 201

What do you think?

What advaniac '~ vou think . are in having the same proCedurés for class
actions'in (e Feae; rt'of Ausi uia and each of the State courts in Victoria, New o
South Walcs, ‘and Oliccasla [C] [A] ' ; ‘

y discusses the views of various stakeholders about class actions in
is own personal contacts, and from publications attributable to different
oncluded that generally there was a positive perception about the successful
of class actions in the Federal Court. He canvassed the views of the Australian
Commission, the lawyers acting for defendants in class actions, Australian
corporate regulators (The Australian Securities and Investment Commission), and his fellow
judges. He stated that a good indication that the Federal regime was operating well was the
fact that Victoria (in 2000) and New South Wales (in 2010) introduced class action regime

is substantially the same as the federal regime. It is his comments about the relevance of the
claimants’ experience that is most telling.



Practical Application ...

THE CLAIMANTS (EXCERPTS ONLY)

Another obvious touchstone with regard to the success of the class action regime is its
application to a large number of different causes of action, and on behalf of many hundreds
of thousands of claimants in diverse areas. Examples include the following:

» Personal injury through food, water or product contamination
» Personal injury through defective products (eg defective breast impl

+ Shareholder class actions
Class actions on behalf of shareholders against various listed companies for
or deceptive conduct and/or breaches of the continuous disclosure regime on th
market (eg the Centro and National Australia Bank class agtions which settled for $
million and $115 million respectively in 2012.

* Investor class actions - complaints about conducth
various investments.

- Anti-cartel class actions - commenced og
against cartelists.

¥ on behalf of thousands of
2 and economic loss as a result of
intenance and operation of power

s actions - 40 class actions were commenced in Australia in the period
d 2011, (including).. employment issues such as underpayment claims,

these causes of action, the large numbers of claimants, and the various
ants (including ‘mums and dads’, private individuals, small companies,
panies and institutions) that sign fee and retainer agreements or litigation
agreements so as to ‘join’ the actions indicates acceptance of the regime by
the community.

In my view they do so because they expect some justice through the regime. Whilst there is
no empirical research as to the total damages paid as a result of representative proceedings
to date, the total appears to be well over $1 billion.

Laws which purport to provide protections to citizens but which are not capable of
being used by them are no more than an illusion, and a balanced and effective class
actions regime is important in improving access to the protection of substantive laws.
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