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ChaPter 10   
Current environmental  
management issues

FOCUS tOpICS
10.1 What is Coal seam gas (Csg) and hoW is it extraCted? 

10.2  the laW WhiCh applies to mining Csg

10.3   the stakeholders, the positions eaCh of them take,  
and the environmental issues raised by Csg

10.4 Whaling-an international Conservation issue

10.5  proteCting the environment is a global Challenge

FOCUS OBJeCtIVeS
to understand and appreciate:

          a proper understanding of Csg and how it is extracted provides a basis for making 
informed decisions about the environmental issues raised in its production;

          the law which applies to mining Csg favours the miners. it establishes  
formal legal processes to which opposition is costly, time-consuming,  
and legally complicated; and

         whale conservation needs must be addressed internationally.  
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10.1  What is Coal seam gas (Csg) anD hoW is it extraCteD?
CSG is a natural gas, consisting primarily of methane, which collects in underground coal 
seams by bonding to the surface of coal particles. There is usually water in the coal seams, 
and the water keeps the gas as a thin film on the surface of the coal. Depending on the water 
pressure, water and gas may flow to the surface unaided through wells drilled into coal seams. 
This is not always the case and it may be necessary to assist the CSG (including water) to flow 
to the surface. This is done by processes including hydraulic fracturing (fraccing). Fraccing 
is a process whereby a mixture of sand and chemicals is forced into the coal seam aquifer to 
remove the CSG under pressure.

When the CSG arrives at the surface the water and gas components are separated. The gas 
goes to a processing plant where it is cooled to a liquid (LNG), reducing its size by 600 times, 
so it can be transported to export markets. The water component goes to a treatment plant 
after which it is reused. CSG is not like an oil well or an artesian bore where crude oil and 
bore water flow up the well automatically.

The Great Artesian Basin (GAB) comprises many different geological layers.  Some of the 
layers, such as sandstone, are porous, and water is able to flow through them. These are 
known as aquifers and are the layers typically accessed by farmers and others for groundwater 
supply. Below the main aquifers used for water bores are denser geological rock layers that 
are much less permeable and do not allow water to pass through them freely. These are called 
aquitards. A layer which is impermeable (through which water is not able to pass at all) is an 
aquiclude.

10.2  the laW WhiCh aPPlies to mining Csg
Landholders  receive and hold their land pursuant to a ‘grant’ from the Crown.  Essentially 
the most common form of ownership is freehold, although some land owners hold their land 
pursuant to leasehold tenure. Landholders can use the land for any lawful purpose unless the 
Crown restricts their rights by passing other legislation. Sometimes, the Crown even takes 
back the grant by resuming land, for example, if it is required for a roadway such as a major 
freeway.

Importantly, the Crown keeps the right to grant to resource companies exploration rights, 
and mining leases to carry out mining and associated activities on privately owned land 
(freehold and leasehold). In addition, the Crown prohibits in most circumstances granting 
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Typical Section of the Walloon Coal Measures
SOURCE: www.aplng.com.au/home/sustainable-water-practice

Coal Seam Gas Process
SOURCE: /www.ehp.qld.gov.au/management/coal-seam-gas/about.html
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any of these mining rights in areas which have been gazetted as national parks, conservation 
parks, or aboriginal lands. Native title rights must also be observed by the resource 
companies to enable these activities to be pursued.

All of the above discussion generally refers to the laws of the states, not to the law of the 
Commonwealth. At the time of writing, except for land which is Commonwealth land, to 
which Commonwealth law applies, State laws govern these matters.

Queensland laW
To simplify the presentation of the law in this area a question and answer format is used. We 
ask the following questions:

a. When can a resource company enter the property of a landholder?

b.  Can a landholder prevent a resource company from successfully completing an application 
for a coal seam gas environmental authority?

c.  How does a landholder appeal the decision to grant a resource company a coal seam gas 
environmental authority?

A. When cAn A resource compAny enter the property of A lAndholder?

The right to enter the property of someone is limited by law. Normally it is not permitted 
unless the person seeking to enter has some kind of permission from the owner or is 
permitted to do so under a legal right at common law or by statute. A resource company that 
simply arrived at the farm gate without any authority can be turned away. However, with the 
proper authority, the resource company can enter the private property of a landholder to 
carry out mining/petroleum activities.

There are provisions for granting exploration permits, mining leases, and mineral 
development licences under the Mineral Resources Act 1989 (Qld). Each of these have 
compliance requirements which resource companies must observe. The growth of CSG 
development has led to widespread  unrest. As a result, legislation in the form of the 
Geothermal Energy Act 2010 (Qld) was passed by the Queensland Parliament. It provides 
landholders with greater protection and security about their rights related to land access 
by resource companies carrying out activities on their land. It also sets out the required 
standards of conduct and compensation and provides landholders with a clear and  
consistent framework for negotiated compensation when they are affected by resource 
companies’ activities.

Key features of the law

1.  Resource companies must apply for and successfully obtain both a Resource Authority 
under the Petroleum and Gas (Production and Safety) Act 2004 (Qld), and also an 
Environmental Authority, which is a document that deals with satisfying environmental 
requirements, under the Environmental Protection Act 1994 (Qld).

2.  There are entry notice requirements for ‘preliminary activities’ i.e. activities that will have 
no or only a minor impact on landholders.

3.  There is a requirement that Conduct and Compensation agreements be negotiated before 
a company comes onto a landholder’s property to undertake advanced activities i.e. those 
likely to have a significant impact on a landholders business or land use.

4.  There is a graduated process for negotiation and resolving disputes about agreements to 
ensure matters are only referred to the Land Court as a last resort.

Once a resource company holds a Resource Authority and an Environmental Authority, if 
the resource company complies with all of the notice provisions under the legislation, and 
all of the conditions set out in the development approval of its petroleum activities, the only 
recourse of the landholder is to ensure he or she receives proper compensation.
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B.  cAn A lAndholder prevent A resource compAny from successfully completing An 
ApplicAtion for A coal seam gas environmental authority? 

Section 310C of the Environmental Protection Act 1994 (EPA) sets out the requirements 
with which a resource company must comply when making an application under the EPA. In 
summary, it must:

  describe each relevant resource authority for the application;

  describe all relevant activities of the application;

  provide enough information to allow the authority to decide the application, for example

   relevant information about the likely risks to the environment; and

   details of wastes to be generated; and

   any waste minimisation strategy; and

  provide an environmental management plan which complies with s 310D of the EPA.

CSG proposals (known as ‘petroleum activities’) are categorised as level 1 or level 2 under 
s 309 of the EPA. Public submission rights are available only for level 1 petroleum activities. 
The petroleum activities identified as level 1 include a site containing a high hazard dam, 
project activities such as fuel burning, waste treatment, and sewage treatment, and activities 
likely to have a significant effect on environmentally sensitive areas defined under the 
regulations to the EPA. Such activities are particularly important where water (ground and 
surface resources) may be affected.

Under s 310K any person can make a submission to the Department of Environment and 
Heritage Protection (DEHP) about  an application under s 310C (with respect to a level 1 
petroleum activity) within the submission period (a day or time fixed by the Authority).

Making an effective submission

A landholder who decides to make a submission opposing the development application of a 
resource company to operate a CSG well and associated production activities on his or her 
land should obtain a copy of the application from the DEHP, read it carefully and cover, if 
relevant, the  matters which the resource company must include in its application under s 
310C and s 310D of the EPA. Go to these sections of the EPA to get detailed understanding of 
what needs to be included in a submission. Section 310D (5) and (6) deal specifically with the 
matters which must be included for a coal seam gas environmental authority environmental 
management plan. The plan must state

Section 310D (5)

 (a)   the quantity of coal seam gas water the applicant reasonably expects will be 
generated in connection with carrying out each relevant CSG activity;

 (b) the flow rate at which the applicant reasonably expects the water will be generated;

 (c)   the quality of the water, including changes in the water quality that the applicant 
reasonably expects will happen while each relevant CSG activity is carried out;

 (d)  the proposed management of the water including the use, treatment, storage or 
disposal of the water;

 (e)  the measurable criteria (the management criteria) against which the applicant 
will monitor and assess the effectiveness of the management of the water including 
criteria for each of the following-

  (i) the quantity and quality of the water used, treated, stored or disposed of;

  (ii) protection of the environmental values affected by each relevant CSG activity;
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  (iii)  the disposal of waste, including, for example, salt, generated from the 
management of the water;

 (f)  the action that is proposed to be taken, if any of the management criteria are not 
satisfied, to ensure the criteria will be able to be satisfied in future.

Section 310D (6)

For subsection (5) (d), the environmental management plan must not provide for using a 
CSG evaporation dam in connection with carrying out a relevant CSG activity unless-

 (a) the plan includes an evaluation of-

  (i)  best practice environmental management for managing the coal seam  
gas water; and

  (ii) alternative ways of managing the water; and

 (b)  the evaluation shows there is no feasible alternative to a CSG evaporation dam for 
managing the water.

c.  hoW does A lAndholder AppeAl the decision to grAnt A resource compAny A  
coal seam gas environmental authority?

Review of an approval

It is possible to seek an internal review of the original decision to grant a CSG environmental 
authority under the EPA. This must be sought within 10 business days after the landholder 
receives notice of the original decision. To be entitled to seek a review the landholder must 
have been a submitter in the original application. This is conducted by DEHP which makes 
a fresh decision. This does not stop the resource company which can start work pursuant to 
the CSG environmental authority unless an application is made to the Land Court for a stay 
pending the review decision.

Making an Appeal to the Land Court

The Landholder (submitter) has appeal rights to the Land Court. The appeal must be started 
within 22 business days after the appellant received notice of the decision. 

10.3   the stakeholDers, the Positions eaCh oF them take,  
anD the environmental issues raiseD By Csg

We will discuss the position of each of the following:

1. Governments.

2. Resource companies.

3. Landholders.

4. Environmental groups.

governments
Governments operate within the legal framework outlined in chapter 2. Within the legal 
framework governments can influence environmental outcomes by exercising their powers 
under the relevant legislation to achieve their political objectives. They can change the law if 
required to meet their political objectives. All Australian governments of course, subscribe to 
the central principle of environmental law, namely, ESD.

 ‘Using, conserving and enhancing the community’s resources so that ecological 
processes, on which life depends, are maintained, and total quality of life, now and 
in the future, can be increased.

Governments are responsible for the law including its administration.
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   What do you think?

In 10.2 above we have set out the law which is applicable to mining CSG. If you were a landholder 
(a farmer on the Darling Downs for example) how do you think you would view the fact that the 
State government owns the minerals on and under the surface of the land that you farm, and can 
give a resource company a lease and approval to conduct CSG activities on your land?

resourCe Companies
To operate a business mining, processing, and selling natural gas requires economies of 
scale. This means establishing a large number of wells, sending the gas through pipelines for 
treatment, and placing it in storage in suitable containers for export. An expensive business. It 
is no accident that the companies carrying out CSG activities are large public companies such 
as BHP, Santos, Origin Energy, and the like. The aim of these companies is to make a profit for 
their shareholders. Generally, such companies are good corporate citizens. Nearly all of them 
have websites where you can go to read the story which they present about their businesses. 

Practical application 

csg and farmers can work together

Source: Online Brochure APLNG

Australian Pacific LNG works closely with 
landowners, graziers and farmers.

We currently have in place over 600 active 
compensation agreements with landowners.

farmers are paid compensation

The Queensland Government requires CSG 
operators to pay fair and reasonable compensation 
to landowners.

Under the Petroleum and Gas (Production and 
Safety) Act 2004, CSG operators have specific 
notification obligations and are required to abide by 
the Queensland Government’s Land Access Code 
in gaining access to and carrying out operations on 
any property.

1.  How many compensation agreements does Australian Pacific LNG (APLNG) have  
with landowners? [K]

2. What is the Working Together Program designed to do?[K] [I]

3. What is the extent of CSG impact on the land? [K] [I]

4. How does APLNG monitor community impacts? [K] [I]

5.  Compare the views in the article with the views expressed on the ABC Four Corners program 
broadcast on 1 April 2013. [E]

landholders
For an individual landholder to go through the legal processes described in 10.2 above, 
would be an expensive process and require significant financial resources. The alternative 
for a landholder is to join an organisation with like-minded objectives and take direct 
action. Historically natural gas has been mined in Queensland for many years without such 
organisations. The nature of the legal process is that many landholders were surprised when 
they found out about CSG activity to be carried out on their land. As a result they mobilised, 

Origin, one of the joint venture partners in the 
Australia Pacific LNG project, together with 
Skills Queensland has recently launched the 
Working Together Program, giving landowners 
further opportunities to derive income from the 
CSG operations on their land. Designed and 
developed in partnership with the Queensland 
Farmers Federation, Agforce and individual 
farmers the program is in pilot phase and reflects 
the agricultural industry’s focus on sustainable 
practices and will provide farmers with the 
opportunity to gain formal recognition for their 
knowledge and skills in environment and land 
management, enabling them to carry out related 
activities supporting the gas infrastructure 
located on their properties. The gas wells have 
limited impact on the land.
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with assistance from activists and environmental groups, and formed the Lock the Gate 
Alliance (the Alliance). The position of the Alliance is set out in its website at  
www.lockthegate.org.au where you can read about its activities in detail. Its stated aims are to

1. Protect Australia’s water systems.

2. Protect Australia’s agricultural land for food and fibre production.

3. Protect Australia’s bushlands, wetlands and wildlife.

4. Protect the health of all Australians.

5. Protect Australia’s Aboriginal and cultural heritage.

The Alliance is committed to the principle that communities should have the ultimate say. 
It says that the community’s decision should be guided by robust scientific assessment, the 
precautionary principle, and intergenerational equity. The precautionary principle is often 
referred to when the relevant Commonwealth Minister makes a decision under the EPBC 
Act. Decisions could not be made in favour of development without proper knowledge of the 
consequences. Intergenerational equity means ensuring that future generations are left an 
environment in good shape.

environmental groups
The views of the Wilderness Society and the Australian Conservation Foundation are set out 
in chapter 8. These groups not only support direct action by landholders, they are also active 
in ensuring that CSG activities are properly monitored in environmentally sensitive areas and 
that the treatment plants and port facilities associated with LNG are not developed without 
comment and opposition if appropriate. Their importance to the future of the Australian 
environment should not be underestimated.

The story of how the Wilderness Society and environmental activists successfully opposed 
CSG development in the Pilliga scrub in NSW is set out in the following practical application.

  
Practical application continued...

Evaporation ponds for ‘produced’ (salty, toxic) 
water in the Pilliga. Photo: Chris Daley

Source: The Wilderness Society Newcastle Inc.

Updated 1 July 2011

the pilliga scrub is one of Australia’s bush 
icons. At over 500,000 hectares – two thirds 
the size of Belgium - it is the largest temperate 
woodland in eastern Australia.

It is one of 15 national biodiversity hotspots 
identified by the Federal Government, and is 
home to threatened species such as the Regent 
Honeyeater and the endemic Pilliga Mouse.

Now mining company Eastern Star Gas wants 
to turn the Pilliga into a massive industrial 
development zone.

Eastern Star has plans for a huge 1100 well 
coal seam gas development in the Pilliga. The 
destruction of the Pilliga is the first big step to 
seeing our natural forests and rural land covered 
with gas wells.

pilliga coal seam gas project an environmental disaster

Ch 8
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Source: Cate Faehrmann Green MP Blog  
(9 June 2011)

I’ve just returned from a trip to the forests of 
the Pilliga, an area of unique conservation and 
biodiversity value where Eastern Star Gas (ESG) 
has plans to drill at least 550 twin coal seam gas 
wells and already has significant exploration and 
pilot production infrastructure in place.

What I saw shocked me. The visit really brought 
home what is at stake. Coal seam gas mining 
is one of the greatest threats to our natural 
environment. In the Pilliga it is destroying the 
habitat of threatened species, clearing more than 

Practical application 

my trip to the pilliga scrub

2,410 hectares of native vegetation and risking 
contamination of our precious water resources.

Already the Pilliga Scrub and some of our most 
endangered species, such as the Pilliga Mouse 
(found nowhere else on the planet), the little Black 
striped wallaby and glossy black cockatoos are 
losing vital habitat. Read more on the next page of 
what I saw…

You can also read a more detailed summary of the 
ESG project and the campaign to save the Pilliga 
here, and you’ll find an easy form to send a letter 
to the Federal Environment Minister asking him to 
reject the ESG project.

An unlined waste water sump pond.

Water from the treatment works is pumped into a  
local waterway.

How many times has this huge sump pond overflowed 
in heavy rain?

These wells are in pilot production, apparently within 
the terms of Eastern Star Gas’ exploration approval.

This gas field will fragment 85,000 hectares of 
forest, including a protected area, and this is just 
the beginning.

The Pilliga project also involves gas pipelines sited 
along environmentally-sensitive travelling stock 
routes and across prime agricultural land, against 
the wishes of local farmers. The associated export 
terminal at Newcastle will threaten the Kooragang 
RAMSAR wetland.

Allowing coal seam gas developments in the 
Pilliga threatens the Great Artesian Basin with the 
existing dozen-well project already discharging 
waste water into the Murray-Darling Basin.

Communities across Australia are worried about 
coal seam gas projects polluting their local water 
supplies with toxins and salt. If the Pilliga project 
is built, there’s no telling what the impacts on 
water in north west NSW will be. The Pilliga coal 
seam gas project is an environmental disaster 
waiting to happen.
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Source: www.indymedia.org (13 Feb 2013)

The Adelaide headquartered mining and energy 
company Santos has withdrawn proposals for 
development of the Pilliga gas field near Narrabri in 
north western New South Wales.

Santos took over Eastern Star Gas’ assets in 
the Pilliga Forest in 2011 with the intention of 
developing 550 duel coal seam gas wells and 
associated infrastructure. They were vigorously 
opposed by the local community and activist 
groups including the Wilderness Society. 
Conservationists have welcomed the withdrawal 
but are aware that further proposals may be 
submitted in future.

The development proposals were withdrawn after 
a private meeting between Santos and the Federal 
Government last Friday. All proposed development 
including the gas field, power plant and major gas 
pipeline applications, have now been withdrawn.

“Santos couldn’t avoid public scrutiny of its 
dealings with the Federal Government and 
must have realised they couldn’t get away with 
weaseling out of koala protection laws,” said 
Wilderness Society Newcastle Campaign Manager 
Naomi Hogan.

A Wilderness Society report from November 2012 
found that the koala population in the Pilliga is 
already under threat as a survey last year matched 
previous findings of a severe decline of koalas in 
the area. A Gas field in the area would likely hasten 
local extinction.

“Any further Santos development applications will 
be subjected to the new koala protection laws, 
laws that unfortunately were not enacted soon 
enough to protect the Leard forest koalas from 
the devastating open cut coal mines approved by 
Minister Burke yesterday.” she said.

The Pilliga Forest has been described by a 
Wilderness Society as being a ‘Noah’s Ark’ for 
threatened species. Ecologist David Milledge, 
lead author of a report released by the Wilderness 
Society in November 2012 - National Significance 
- The Ecological Values of Pilliga East Forest and 
the threats posed by Coal Seam Gas Mining 
2011-2012 - recorded 176 different species of 
vertebrate wildlife and 22 threatened species and 
communities during a five-day survey of the forest. 
Threatened species include the Pilliga Mouse, 

coal seam gas field proposal for pilliga scrub withdrawn by santos

South-eastern Long-eared Bat, the endangered 
Black-striped Wallaby and vulnerable Pale-headed 
Snake, and Eastern Pygmy-possum.

The Pilliga Forest is the largest remaining 
unfragmented block of temperate dry forest  
and woodland in eastern Australia. Due to the 
number of threatened species and the size of  
the forest, the report recommended that 
“consideration of nomination of the Pilliga Forest 
for World Heritage listing, or listing on the Register 
of the National Estate.”

Last year the Wilderness Society applied to the 
NSW Department of Trade and Investment under 
Freedom of Information for a restricted set of 
documents relating to CSG exploration in the  
area. Santos objected to the release of 34 of  
the 41 documents.

“This withdrawal provides the final proof that 
previous plans for NSW’s largest coal seam gas 
field and pipeline development across the Pilliga 
Forest and the Liverpool Plains was completely 
reckless.” said Ms Hogan.

“Finally, the old Eastern Star Gas application for a 
staggering 1100 wells across the Pilliga Forest is 
off the books for good, a win for all the community 
and environmental groups who have worked so 
hard to bring to light the staggering impacts of 
coal seam gas mining across the region. With this 
win under our belt, we will continue our work to 
ensure Santos self refer all their major upcoming 
exploration activities and pilot production to the 
Federal Government and the Independent Expert 
Scientific Committee.”

During the pilot development of gas wells 
by Eastern Star Gas, several accidents were 
documented including a 10,000 litre spill of waste 
water that polluted 1.2 hectares of the forest.

“The string of spills, investigations, fines, water 
pollution and clearings that have already occurred 
in the forest should encourage the Federal 
Government not wait until full blown gas production 
to oversee the impacts of national environmental 
significance from Santos gas mining activities.” said 
Ms Hogan.

Activists took their campaign to Adelaide and 
the Tour Down Under in January to Santos 
headquarters, where they said ‘On Ya Bike’ over 
CSG in the Pilliga. Santos is a major corporate 

Practical application continued...
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Practical application continued...

sponsor of the Tour Down Under. The Koala 
peloton and the activities of The Pilliga Mouse 
(@ThePilligaMouse) drew some embarrassing 
attention on Santos CSG activities.

“Santos must now be realising that if they do 
not engage in the highest levels of due process, 
they will only encourage a much more focused 

and determined public backlash.” concluded Ms 
Hogan from the Wilderness Society.

There has been no public statement to date 
released by Santos or the Federal Government 
on the withdrawal of the coal seam gas field 
development proposal.

pilliga scrub - the Wilderness society Archive

1. Why is the Pilliga Scrub one of Australia’s bush icons? [K] [I]

2. What are the Eastern Star Gas plans for CSG development in the Pilliga and what does it involve? [K] [I]

3. What are the likely harmful environmental effects from the proposed development? [K] [I]

my trip to the pilliga scrub

4. What did the author of this article observe that shocked her?[K] [I]

5.  What conditions do you think should have been applied by regulators to the Eastern Star Gas CSG 
development? [I] [E]

santos withdraws csg proposal for pilliga scrub

7. What was Santos planning to do with the Eastern Star Gas CSG development in the Pilliga? [K]

8. Why did Santos withdraw all the proposed CSG development? [K] [I]

9.  Describe the ecological significance of the Pilliga Scrub and the environmental values making it worthy 
of nomination for world Heritage listing? [K] [I]

10.  Why do you think Santos wanted to restrict release of documents about the CSG development 
proposed for the Pilliga? Do you think the documents should have been released? [K] [I] [E]

 

facts: Several resource companies holding a large 
number of coal seam gas authorities in inland 
Queensland have entered into a joint-venture 
to establish an LNG plant and port facilities at 
a suitable coastal location. All of the resource 
companies have negotiated compensation 
arrangements with most of the landholders 
involved and have established corridors to the 
proposed coastal port for pipelines to transport the 
CSG. The coastal location of the LNG plant and 
the port facilities is adjacent to the Great Barrier 
Reef Marine Park. As part of the development 
application under the Sustainable Planning Act 
(SPA) the joint-venture is required to submit an 
environmental impact statement (EIS) as required 
by the EPA. The port facilities must accommodate 
large tankers capable of transporting LNG 
overseas. This requires extensive dredging which 
will physically remove a significant area of seabed 
including seagrass on which dugongs and other 

Hypothetical

sea life depend. The area to be dredged is also a 
breeding ground for crustaceans such as prawns 
and crabs. The port currently has a significant local 
fishing industry, and tourist operators conduct 
tours to the Great Barrier Reef. Local fishermen 
and tourist operators join the Queensland branch 
of the Wilderness Society and commission 
their own independent EIS. It confirms the EIS 
of the joint-venture but goes further and says 
that conditions suggested by the joint-venture 
EIS which would minimise environmental harm 
caused by the LNG plant and port facilities are not 
realistic and will not prevent indirect damage to 
the Great Barrier Reef as well as direct damage in 
the area of proposed construction.

legal issue: Does the Queensland Government 
have the power to approve the joint-venture 
development? Does it have the power to 
impose conditions (environmental safeguards) 
while allowing the development to go ahead? 
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Does the federal government have the power 
to override the state government development 
approval? If the federal government does not do 
this, what can the fishermen, tourism operators, 
and the Wilderness Society do to prevent the 
development going ahead?

Hypothetical

decision: Before making your decision, it is 
recommended that you revise the legal principles 
set out in chapter 8. It may also assist you to go 
to www.envlaw.com.au and read the case study 
about the Waratah case. If you do read  
the Waratah case, do you agree with the 
decision? [K] [I] [E]

10.4  Whaling-an international Conservation issue

international Whale proteCtion

There is no international law or international 
treaty which protects whales internationally. 
There is an international whaling commission 
(established 1946) which acts as a de facto 
policy body for countries which wish to pursue 
commercial and ‘scientific’ whaling.

Australia ended whaling in its own waters 
in 1979 and supports a permanent ban on 
commercial and ‘scientific’ whaling. Whale 
watching has replaced hunting as a way of 
deriving economic, social and cultural benefits 
from whales, while also allowing the populations 
to recover. The status and precise population 
levels of many whale species are not well 
known. Australia supports research into whales, 
provided the research does not involve the 
killing of the whales, and non-lethal research 
techniques can be used. There is international 
recognition of the territorial waters of 
sovereign states which extend from their land 
area up to 12 nautical miles only.

MAP OF THE AUSTRALIAN WHALE SANCTUARY 
Source: Department of the Environment, Water,  
Heritage and the Arts (Cth)

Ch 24
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australian Whale sanCtuary
The Australian Whale Sanctuary is declared for all of Australia’s exclusive economic zone 
(EEZ), which generally extends to 200 nautical miles (approximately 370 kilometres) 
from the Australian coast and offshore islands and external territories. Australia has also 
declared an Australian Whale Sanctuary in the areas adjacent to the Antarctic for which 
it is responsible under international treaty, but this is not recognised by many countries, 
including Japan.

2012 international Whaling Commission (the iWC)
The 64th annual meeting of the IWC took place at Panama City on 2-6 July 2012. The 
meeting was a disappointment. Australia is working hard to transform the IWC into a 21st 
century multilateral conservation organisation capable of addressing the full suite of whale 
conservation needs based on world’s best practice and principles of modern ecosystem  
based management.

Japan threatened to withdraw from the IWC if its proposal to increase the quota for whales 
continued to be blocked. Denmark issued a similar warning after the commission rejected 
a whaling quota for indigenous groups in Greenland. The commission voted 34-25 to reject 
a request for a quota of 1300 whales over the next six years. The commission, however, 
approved the renewal of bowhead whale quotas for indigenous subsistence whaling in Alaska 
and Russia and for St Vincent and the Grenadines in the Caribbean.

baCkground to the Japanese Whaling Case
The Humane Society International (HSI) brought an application in the Australian Federal 
Court for an injunction and a declaration to restrain Japanese whaling in the Australian 
Whale Sanctuary (AWS) adjacent to Antarctica, under s 475 of the EPBC Act.

The Japanese company has no offices in Australia. To proceed against it, HSI needed the 
permission (‘leave’) of the Federal Court. HSI applied for this in 2004 but it was refused after 
the Commonwealth Attorney General submitted to the Court that allowing the case to 
proceed would cause a diplomatic incident.

HSI appealed. The majority of the Full Court allowed the appeal and said:

We are also persuaded the primary judge was in error in attaching weight to what 
we would characterise as a political consideration. It may be accepted that whilst 
legal disputes may occur in a political context, the exclusively political dimension 
of the dispute is non-justiciable. It is appropriately non-justiciable because the court 
lacks competence to resolve disputes and issues of an exclusively political type, the 
resolution of which will involve the application of non-judicial norms.

The Full Court also stated  
that principles for the grant 
of public interest injunctions 
under the EPBC Act are of 
general importance and  
the Court may grant an 
injunction even if it may  
prove impossible to enforce 
where it serves the public 
interest objects of the Act by 
having an educative effect.
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Humane Society International Inc v Kyodo Senpaku Kaisha Ltd [2008] fcA 3 (15 January 2008)

facts: Kyodo Senpaku Kaisha Ltd (KSK) is a 
company incorporated in Japan which evidence 
reveals is the owner of a number of ships from 
which it is engaged, and is likely in the future 
to engage, in the killing of various species of 
whales in the Australian Whale Sanctuary (AWS). 
KSK is engaged in such activity pursuant to the 
Japanese Whaling Research Programme under 
a special permit in the Antarctic (JARPA) issued 
under article VII of the International Convention 
for the Regulation of Whaling 1946 (the ‘Whaling 
Convention’) and monitored by the International 
Whaling Commission (IWC). From 2005, a second, 
more extensive, whaling programme has been 
undertaken by KSK under a special permit, known 
as JARPA2. The AWS is established by section 
225 of the EPBC Act. It is an offence to kill, 
injure, intentionally take or otherwise deal with 
a cetacean (whale) in the AWS. Under s 229A of 
the EPBC Act, there is strict liability for killing or 
injuring a whale. Section 475 of the EPBC Act 
gives the Minister or an interested person the 
standing to seek an injunction to restrain conduct 
which would amount to an offence under the 
EPBC Act. HSI is such a person.

territorial claims for sovereignty  
Territorial claims for some form of sovereignty 
over waters adjacent to a state are regulated in 
international law by the United Nations Convention 
on the Law of the Sea (Montego Bay), 10 
December 1982 (UNCLOS). Article 57 of UNCLOS 
defines the exclusive economic zone of a coastal 
state as not exceeding 200 nautical miles from 
the baseline from which the territorial sea is 
measured. Australia claims an exclusive economic 
zone to waters adjacent to the Australian Antarctic 
Territory. Therefore, by virtue of s 225 of the EPBC 
Act, the waters within 200 nautical miles from the 
Australian Antarctic Territory land are within the 
AWS. Australia’s claim to sovereignty over the 
Australian Antarctic Territory is recognised only by 
four nations (New Zealand, France, Norway and 
the United Kingdom). Japan rejects Australia’s 
purported exercise of jurisdiction over waters 
that are considered by Japan to be the high seas. 

Case Study 

This is not a ground for invalidity of the EPBC Act: 
the sovereign claim by Australia to the Australian 
Antarctic Territory is not a matter capable of 
being questioned in this court in this proceeding. 
These matters of sovereignty and international 
recognition (and lack of extensiveness thereof) can 
be taken to have been before, and well recognised 
by, parliament when it enacted the EPBC Act.

legal issue: Should the judge grant the injunction 
to stop KSK from whaling?

decision: The judge found evidence of the DARPA 
whaling activity had been properly documented by 
reports submitted by KSK to IWC. These reports 
establish clearly the evidence on which HSI relied 
in seeking the injunction.

The trial judge then considered the question of the 
futility of making the order because it could not be 
enforced as Japan did not recognise the territorial 
sovereignty of Australia over Antarctica.

The trial judge quoted the Full Court:

In our opinion, it is not a ground for refusing 
an injunction that it would not have a practical 
effect, whereas failure to have a practical effect is 
because the Defendant disobeys it.

The judge ordered that HSI was entitled to its 
injunction which was:

1.  The Court declares that the Respondent 
has killed, injured, taken and interfered with 
Antarctic minke whales…and fin whales…and 
injured, taken and interfered with humpback 
whales…in the Australian Whale Sanctuary in 
contravention of the EPBC Act.

2.  The court orders the Respondent be restrained 
from killing, injuring, taking or interfering with 
any Antarctic minke whale…fin whale… 
or humpback whale…in the Australian  
Whale Sanctuary.

Legal action in the International Court of Justice

On 31 May 2010, Australia initiated legal action against Japan in the International Court of 
Justice, which is located in The Hague, Netherlands.

The purpose of the action is to seek to bring an end to Japan’s so-called ‘scientific’ whaling 
program in the Southern Ocean. Australia contends that Japan is in breach of the general 
prohibition on commercial whaling under the International Convention for the Regulation 

Ch 25
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Source: ABC News, Saturday March 2, 2013

The anti-whaling group Sea Shepherd says  
the Japanese whaling fleet has left the  
Southern Ocean.

Sea Shepherd captain Paul Watson has posted 
a statement on the group’s website, saying the 
entire Japanese fleet is heading north.

He says he is 80 per cent sure the whaling  
season is over.

“The ships crossing north of 60 degrees are the 
Nisshin Maru, Yushin Maru, Yushin Maru No.2, 
Shonan Maru No.2, the Steve Irwin and the  
Bob Barker,” Mr Watson wrote.

“The entire Japanese whaling fleet is now north  
of 60 degrees and out of the Southern Ocean 
whale sanctuary.”

Divide the class into groups. Collect information 
about the whaling carried on by Japan in the 
Southern Ocean. Be sure to collect information 
about what happens in Japan and the current 
attitude of the Japanese people, government, 
and any interested groups. Allocate to each class 

Practical application 

Practical application 

Mr Watson says his group’s four ships are 
continuing to follow the fleet.

“We’re still escorting them, they’re about two 
hundred miles (321 kilometres) north of 60° 
and the Sun Laurel, their tanker, is another two 
hundred miles north of the Nisshin Maru,”  
he said.

“So, they’re on a course direct for Indonesia.

“So hopefully that means they’re going home. 
We don’t know for sure but they’re definitely 
leaving the whaling ground”.

Mr Watson says it has been a successful season 
for environmentalists, with the Japanese fleet 
taking its lowest number of whales in its history 
of hunting Antarctic waters.

group a position for and against the following 
proposition once you have completed this 
investigation. 

Japan is in breach of the general prohibition on 
commercial whaling in the International Whaling 
Convention and should be prevented from 
whaling in the Southern Ocean’

Japanese Whalers reportedly leave southern ocean

of Whaling, as well as a prohibition on such whaling in the Southern Ocean Sanctuary, also 
established under that Convention.

Japan, for its part, has sought to rely on an exception to the Convention concerning whaling 
‘for purposes of scientific research’. The Australian Government believes the whaling carried 
out by Japan is commercial, not scientific, and does not fall within that narrow exception.

In accordance with the deadlines set by an Order of the International Court of Justice, the 
Australian Government filed its written submissions (Memorial) on 9 May 2011, while Japan 
filed its written submissions (Counter-Memorial) on 9 March 2012.

The Government was notified by the International Court of Justice that New Zealand filed a 
‘Declaration of Intervention’ in the Whaling Case on 20 November 2012. As New Zealand is 
a party to the Whaling Convention, and the interpretation of that Convention is in question 
in the case, Article 63 of the Statute of the Court provides New Zealand with a right to 
intervene. This right to intervene allows New Zealand to put forward its interpretation of 
relevant provisions of the Whaling Convention. The Court will now set the case down for 
oral hearings in The Hague. The Government remains hopeful that the case will be listed for 
hearing in the latter half of 2013. A decision could be expected reasonably soon after the oral 
hearings. (Details of above case sourced from www.wikipedia.com)
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1. What does Paul Watson say the Japanese fleet is now doing? What are his reasons? [K] [I]

2. What is the Sea Shepherd group of vessels continuing to do? Why? [K] [I]

3. Why does Bob Brown say that what has happened has been a ‘huge success’ for Sea Shepherd? [K] [I]

4.  What are the advantages and disadvantages of the direct action taken by the Sea Shepherd group 
against the Japanese whaling fleet? Do you think such action is justified? [K] [I] [E]

10.5   ProteCting the environment is a gloBal Challenge
It should be clear that the challenge in environmental law is a global challenge. Whether or 
not there will ever be international laws about greenhouse gas emissions, for example, and 
about whaling or some other activity which many countries wish to prohibit (for example, 
land clearing or exploitation of tropical rainforest in Indonesia and the Amazon) is the real 
challenge to the international community.

Within our own country, it is clear that there have been many gains in the law which are 
promoting the concept of ESD as the basis for environmental law.

At the time of writing, there are many ongoing issues in the community which are the subject 
of conflict between different interest groups and different levels of government. For example, 
the current conflict between environmental groups led by former senator Bob Brown about 
the $40 billion Woodside petroleum gas plant proposed for James Price Point just north of 
Broome in Western Australia. The Western Australian State government has approved the 
project but it is yet to pass the scrutiny of the federal government under the Commonwealth 
EPBC Act. The legislation establishing the Murray Darling Basin Plan has been passed by the 
federal government. The plan sets limits on the use of surface and groundwater resources in 
the Murray Darling basin. It includes new rules on water trade, an environmental watering 
plan, and a water quality and salinity plan. On a local level, we have seen the level to which 
water restrictions, recycling, flood management, desalination plants and the need for water 
management have become almost a daily subject for media attention. Remember, as you 
study these issues, perhaps from a social, political, economic or other point of view, that 
our focus is on the laws which govern human activity and behaviour in relation to their 
environmental impact.

Sea Shepherd claims the fleet killed no more than 
75 whales, the smallest haul in the history of its 
Antarctic hunt.

Sea Shepherd director and former Greens leader 
Bob Brown says it seems unlikely the whale hunt 
in the Southern Ocean will resume this season.

“The plankton on which the whale feeds, the 
plankton stocks are dropping rapidly as winter 
comes on and the whales themselves are 
dispersing as they begin readying themselves for 
the migration north,” he said.

“So it’s been a huge success for Sea Shepherd 
in that there are some 900 whales now free to 
migrate north from Antarctica this summer, rather 
than being carted back to Tokyo as lumps of meat 

to put into the warehouses already full of 6,000 
tonnes of unsalable whale meat in Tokyo.”

The latest development comes after two  
recent skirmishes in the Antarctic between  
Sea Shepherd boats and the Japanese during  
re-fuelling operations.

“We’ve had hundreds of thousands of dollars 
damage done to our ships by the ramming of the 
ships by the Japanese fleet,” Dr Brown said.

“We will be reliant on public help to refurbish 
them but it won’t be long now before our ships 
are headed back to Melbourne and I know they’re 
going to get a big welcome.”

Japan’s Institute for Cetacean Research has been 
contacted for comment.

  
Practical application continued...



Current environmental management issues  Chapter 10

legal stuDies For QueenslanD - Volume 2130

revieW
1.  What is CSG and how is it mined?

2.  What happens to the water component of CSG? What problems can it cause?

3.  What are the legal requirements treating waste water from CSG? Who makes these laws?

4.  Where does the gas component of CSG go? What must happen before it is exported?

5.   What environmental problems could potentially occur from the large developments 
necessary to export LNG?

6.   What international body meets to consider international arrangements about whaling? 
What is its role?

7.  What are Australian policies about whaling in its economic zone in the Southern Ocean?

8.  What whaling activities do the Japanese conduct in the Southern Ocean?

9.  How has the Australian government recently challenged the Japanese whaling activities?

10.    Who has recently carried out direct action against Japanese whaling activities in the 
Southern Ocean? What has been its effect?

    ReseaRch
Are the Commonwealth, State, and local governments in Australia responding adequately to 
the various environmental challenges? Check the latest annual report of the Department of 
Environment and Heritage Protection at www.ehp.gov.au. Select a current environmental issue to 
investigate and evaluate. Write a short report of your findings. [K] [I] [E]

on a loCal level


