
LEGAL STUDIES FOR QUEENSLAND - Volume 2160

CHAPTER 13   
Disputes when  
Marriages Break Down

FOCUS TOPICS
13.1 Disputes concerning chilDren in the court

13.2  Disputes concerning property in the court

13.3  chilD support

13.4 De facto couples

FOCUS OBJECTIVES
to understand and appreciate:

         the meaning of ‘live with’ and ‘spend time with’ orders and how these are 

 decided by the court;

          the meaning of relocation cases;

         the steps required to deal with child abduction;

         the italian children’s case;

          how the division of property is determined in the court between separated spouses;

          what child support is and how much is payable; and

          how disputes concerning children and property of de facto couples are resolved.
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13.1  DISPUTES CONCERNING CHILDREN IN THE COURT

the FamIly law aCT 1975 (cth)
Disputes concerning children are settled by the Family Court of Australia or the Federal 
Magistrates Court which both exercise jurisdiction under the Family Law Act 1975 (Cth)(FLA).

fla
Part VII of the FLA sets out the law relating to children. A major change was made to  
Part VII by the commencement on 1 July 2006 of the provisions of the Family Law Amendment  
(Shared Parental Responsibility) Act 2006 (Cth). The very name of the amending act suggests 
the type of changes that were made by the Commonwealth Government. The new system is 
designed to ensure:

 1.  that children spend equal or at least substantial time with both parents (provided this is 
not against the best interests of the child); and

 2.  that being a parent is a responsibility which should be shared and so parents should 
consult and agree on major issues concerning their children. 

Typical orders

The orders that the court now typically makes are:

    the child live with the mother (or the father) …..

If an order is made whereby the children live with one parent an order is typically made that:

    the child spend time with the (father or mother) as agreed between the father and the 
mother or at the following times……

As part of the overhaul of the Act the words residence, custody, contact, access and specific 
issues are no longer used in relation to children. 

objecTs 

The objects of the new system are set out in the revised s 60B (FLA). (For the full expression 
of these objects you can refer to the section online at http.austlii.edu.au). For our present 
purposes, it is sufficient to say that they include the idea that children have a right to know 
both parents and a right to spend regular time with both parents and also they should have the 
benefit of having a meaningful relationship with both parents. 

What has not changed is that the ‘best interests of the child’ is still paramount in determining 
where a child should live and with whom he or she spends time. Section 60CC (FLA) sets out 
the considerations that the court should have regard to when determining what is in the best 
interests of a child. 

The presumpTion

The FLA now contains a presumption that it is in the best interests of the child for the parents 
to have equal shared parental responsibility (s 61DA) except where there has been family 
violence or abuse. A presumption is a principle which must be applied unless circumstances 
warrant it being set aside. This is a major change to the law. You should however know that 
shared parental responsibility does not automatically mean that the child spends equal time 
with each parent. Parental responsibility is a term used for the making of decisions about major 
long term issues affecting the child. These decisions can include decisions about what school 
the child might attend, decisions about what religion the child might be brought up with, 
decisions about health matters concerning the child and in particular operations or treatment 
for serious illnesses. Those decisions require input from both parents.   
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The question as to how much time is spent by the child with each parent is a separate 
consideration which is determined by what is in the child’s best interests. Those factors which 
a court looks at in determining what is in the child’s best interests are, as referred to above, 
contained in s 60CC. You will see when you look at s 60CC that it is divided into primary and 
additional considerations. The primary considerations are that the child has the right to have 
a meaningful relationship with both parents and that there is a need to protect the child from 
physical or psychological harm from exposure to abuse, neglect or family violence. There has 
been an amendment to the Family Law Act 1975 (Cth) commencing on 7 June 2012 saying 
that if there is any inconsistency in respect of those two primary considerations then the right 
of the child to be protected from harm is to be regarded as more important than the right of 
the child to have a meaningful relationship with each parent.

oTher orders

Parenting orders generally deal with orders relating to the person with whom a child is to 
live or spend time. However, it should be pointed out that any aspect of the care, welfare and 
development of a child or any aspect of parental responsibility can be the subject of orders. 
Orders can therefore be very wide and are often made concerning:

1.  How the school holidays (in addition to time spent during school terms) is to be divided up 
for the children to spend time with the mother or father. 

2.  The number of telephone calls that can be made by one parent to the children during  
the week.

3.  Each parent keeping the other informed of his/her residential address and his/her 
telephone number.

4.  One parent authorising doctors, dentists and other healthcare professionals to discuss  
the child’s treatments with the other parent.

5.  One parent authorising any kindergarten, preschool or school at which a child attends 
to provide to the other parent any notices or details of upcoming events that might be 
occurring at the school and any details of teacher/parent evenings. 

6.  One parent not denigrating the other parent in the presence or within the hearing of any 
of the children.

You should also know that orders can be made in favour of not only parents but also other 
relatives – most often grandparents. Such orders, where one parent has died, might be the 
only way to ensure a child remains connected to the family of the parent who has died.
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requiremenT for counselling

As part of the new system courts are regarded as a last resort to resolve children’s issues.  
Parents are encouraged to enter into their own arrangements in relation to the children. 
Before an application can be made to the court for an order under Part VII the parties are 
required to attend at a Family Dispute Centre. A certificate is required from a family dispute 
resolution practitioner before either party can commence court proceedings (unless one of 
the exceptions applies). One of the most significant exceptions is if the court is satisfied that 
there has been or there is a risk of family violence. Under such circumstances no certificate 
is required.  

how a court DeterMines what is in the Best interests of a chilD
There are many factors in the lives of the children that are important for the courts when 
deciding where a child should live. These factors must be considered together when a court 
is determining what is in the best interests of the child. You should again look at s 60CC 
of the FLA which sets out the type of considerations that the court should engage in when 
determining what is in the child’s best interests. It is impossible to deal with all the possible 
factors here. However, the following should be considered:

Wishes of children

A child cannot be compelled to say which parent with whom he or she wants to live. However, 
a court must take into account any such view which is expressed by a child. This is one of 
the important considerations in s 60CC. The court does not follow the practice of having a 
child speak directly in court. In fact, no person under the age of eighteen years can swear an 
affidavit in the court proceedings without the permission of the court. There are two ways in 
which the court informs itself of the wishes of a child. These are by:

1. The preparation of a family report by a counsellor or social worker (s 62G report).

 The counsellor or social worker:

    interviews the child with each parent

    speaks to the child on his/her own

    observes the reaction of the child to each of the parents

    takes account of the wishes of the child

    reaches a conclusion as to what is in the best interests of the child

    prepares a written report

2.  The making of a court order during proceedings for the appointment of an independent 
children’s lawyer for the child who is obliged to put the child’s views before the court.  
He or she must act impartially and must form an independent view of what is in the  
best interests of the child. These lawyers are appointed by and generally funded by  
Legal Aid Queensland.

The court decides what weight or importance to attach to the wishes of the child. Generally 
speaking the older the child the more weight the court is likely to attach to the child’s 
wishes. The court is often criticised for not giving enough weight to the wishes of a child. 
However, the court realises that it can be damaging for the child to bear the responsibility  
of choosing which parent to live with. The court therefore takes the responsibility of making 
the choice.
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It is extremely uncommon for the court to place a child over the age of about 14 years with a 
parent other than the one with whom he or she wishes to live. However another matter that 
the court will consider important is whether the child has younger brothers or sisters. In 
those cases the court tends to keep the children together if possible because of the general 
belief that it is in the interests of children that they should have the benefit of growing up 
with their brothers or sisters.

facts: There were two children, boys, aged 12 and 
10. Both the mother and father sought residence 
(a term formerly used) orders in their favour. The 
husband and wife were married for ten years until 
separation in October 1994. After that time the 
children lived in the family home with the mother. 
For two years after separation there were very 
flexible arrangements for contact between the 
father and the children. Contact was very frequent 
and the father made almost daily visits to the 
home. He took the children on camping holidays 
and a trip overseas. The husband then went to live 
in Bangkok for two years for work reasons. This 
upset the children. Contact with the father was 
less frequent and was maintained by telephone 
and by holiday visits. After a visit overseas to see 
their father, the children were distressed about 
leaving him. The father later returned to live in 
Australia. The two boys expressed the wish to 
reside with their father. This wish was expressed 
to a counsellor and appeared in a family report. 
However, the report raised concerns about 
whether the father had a real commitment to 
promoting contact between the children and their 
mother if the children were to reside with him. In 
particular, the trial judge expressed concern about 
the father’s open disregard for the mother’s view 
point and lack of respect towards the mother 
when she expressed her disagreement with him 
when he made decisions concerning the children 
without reference to her. The trial judge also found 
that the father had limited insight into the effect 
of his conduct, which from time to time did not 
show that he believed it was important to promote 
contact with the mother. The trial judge also 
concluded that the children had missed their father 
while he was overseas but now that he was no 

longer overseas he was more available for contact 
with the children. The trial judge found the more 
frequent regular contact in the future could meet 
the children’s desire to spend more time with the 
father. 

legal issue: Where should the children reside and 
what importance should be given to their wishes? 

decision: The Full Court upheld the trial judge’s 
decision that despite the children’s express 
wishes, which were important, they should 
continue to reside with their mother. 

1.  How old were the children? [K]

2.   What factors did the judge balance against the 
wishes of the children? [K] [I]

3.   Do you think it is a fair decision, especially 
as the children indicated that they wanted to 
reside with their father? [E]

4.   If the children were five years older would it 
change your answer? [E]

R and R: Childrens’ wishes (2000) flc 93-000

Case Study

aBuse – faMily violence
One of the matters that the court must consider when determining the best interests of a 
child in s 60CC is whether there has been any family violence involving the child or a member 
of the child’s family. Obviously if one of the parents is violent towards the child then it is 
very unlikely that the court would allow the child to spend much time with that parent. If 
the court thinks there is a possibility of harm to the child from a violent parent, the court 
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might order that the parent only see the child in circumstances where there is supervision. 
Supervision can be provided by some relative who a court considers trustworthy, or the child 
and the parent may meet at a contact centre. There are contact centres in the major cities, 
where supervision by trained persons is available for the time that the parent spends with  
the child. Sometimes family violence is perpetrated by one parent against another and not the 
child. Even if such violence does not happen in the presence of the child he or she usually has 
knowledge of it. This is an important matter for the court to consider and the court will  
not make orders which could be seen as rewarding the violent spouse, especially in the eyes  
of the child. 

facts: The mother was part Maori. The father was 
of European descent. There were three children 
aged eleven, eight and five. The family moved to 
Brisbane from New Zealand in 2002. Separation 
occurred in January 2003. The children lived with 
the mother. The father saw the children, each 
week from Wednesday after school until Thursday 
before school, each alternate weekend from Friday 
afternoon until Monday afternoon, and he saw one 
of the children and took him to football training for 
one other night each week. The children attended 
school and had established friendship groups at 
school and in the local neighbourhood. None of the 
mother’s relatives lived in Australia. The children 
were closely attached to both parents. The mother 
wanted to relocate to New Zealand taking the 
children with her. The father did not want to return 

to New Zealand. He had a stable relationship 
and secure job in Brisbane. The mother had 
employment organised in New Zealand and 
wanted to study midwifery in New Zealand. The 
mother proposed that if she was allowed to go to 
New Zealand the children could see their father 
for half of the holidays during the year and for four 
weeks during the Christmas school holiday periods 
as well as, if the father went to New Zealand, at 
other times in New Zealand, with some notice 
being given by the father. A family report had been 
ordered and had been done. The counsellor had 
recommended against allowing the children to 
relocate to New Zealand.

legal issue: Should the mother be allowed to 
relocate to New Zealand with the children?

Case Study 

W & R (2006) fam ca 25

    ReseaRch
Make a list of the primary considerations and additional considerations set out in s 60CC of the 
FLA. Select one of the additional considerations and construct an argument of as to why such 
a consideration might have been included in the FLA. To appreciate how determining the best 
interests of a child most often involves a balancing procedure, illustrate in a series of points how 
the additional consideration you have chosen may at some time conflict with the second primary 
consideration, namely the need to protect a child from physical or psychological harm. 

relocation cases
These are cases decided by the court involving relocation. Special reference is made to these 
cases because of the very large number of them coming before the courts.

Because of the size of Australia and because we have a large migrant population, one parent 
often wants to relocate to another part of Australia or often overseas. The question then 
becomes one as to whether such parent should be allowed to relocate taking children with 
him or her, having regard to the best interests of the child. A relocation involves a lot of 
disruption for the child, a change in schools, a change in peer groups, and most importantly, 
less ability to have a meaningful relationship with the other parent. On the other hand  
a parent has the right of freedom of movement within Australia. Very often these cases  
involve balancing very finely the best interests of the child with the right of a parent to start  
a fresh life in another part of Australia or even overseas. However the overriding principle is 
the best interests of the child. These cases therefore are decided using the principles set out 
in s 60CC.
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decision: Relocation should not be allowed.  
The trial judge made the following findings:

    There was no doubt that the mother would 
promote the children’s interests in New Zealand 
by ensuring a continuing strong relationship 
with the father.  

    However regular physical contact would be 
expensive. Even though the mother’s proposal 
was to share such cost the expense would be 
significant in a household of limited means.  

     The father was working and only had four 
weeks annual leave each year. This was not 
a sufficient opportunity for the children to 
spend enough regular time with the father.  
The relocation would weaken and ultimately 
perhaps destroy the father/child bond.

    The father had been an active participant in 
the lives of the children and had a constant 
influence on them.

    The mother had a significant argument that 
she and the children were culturally isolated 
in Australia and their need to maintain a 
connection with their ethnic culture was not 
being fulfilled.

questions:

1.  What connection with ethnic culture was  
at risk? [K]

2.  Do you think that the result might have been 
different if there were the following changes  
to the facts:

 (a)  The mother had family in Sydney and 
wished to relocate to Sydney. [I] [E]

 (b)  The father gave evidence that he would 
return to New Zealand if an order was 
made allowing for the relocation. [I] [E]

 (c)  The father had not played any significant 
role in the lives of the children up until  
the application for relocation. [I] [E]

 (d)  The mother and father were  
very wealthy? [I] [E]

3.  Do you think the result was fair? [E]  
Explain why or why not.

This was a case involving relocation overseas. 
There are many other cases involving relocation 
within Australia. These also involve difficult 
balancing processes. 

Case Study

  
   What do you think?

Imagine that the contemplated relocation was only from one side of a capital city to the other.   
What factors concerning the best interests of a child might be sufficient to prevent even that 
relocation? [K] [I] [E] 

You should consider the matters set out in s 60CC (FLA) in answering this question. [E]

chilD aBDuction
One of the great fears of many Australian parents is that the other parent might abduct the 
child and take the child out of Australia. This fear is worsened by the idea that if the child 
is taken to some countries in the world then there is effectively no chance of having the 
child returned. Of course a child cannot leave Australia without a passport. However it is 
quite possible to have applications for passports forged and for passports to issue to a parent 
planning an abduction. 

The first action that is usually taken to 
prevent a child being abducted is to place 
the child on the ‘Watch List’. This is a list 
operated by the Australian Federal Police. A 
child can be placed on this list if an order has 
been made by an Australian court that the 
child not leave the country or an application 
for such an order has been made to the court 
and notice of that application has been given 
to the Australian Federal Police. 
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However, once the child has left the country 
the issue becomes whether or not the country 
in which the child is currently living will 
ensure that the child is returned to Australia. 
In 1980 Australia signed a convention known 
as the ‘Child Abduction Convention’ or more 
commonly the ‘Hague Convention’. The 
countries which are signatories to the Hague 
Convention have agreed to take the necessary 
steps to secure the prompt return of a 
child to the child’s country of origin, when 
the child is removed from one convention 
country to another. The convention countries 
have agreed that in the event that a child 
has been wrongfully removed from one 
convention country to another or wrongfully 
retained in another convention country then 
the courts in the country where the child 
is, will ensure the return of the child to the 
home country of the child. An application 
is made to the Family Court of Australia 
generally for a declaration that the removal of the child from Australia, or the retention of a 
child in another convention country, was wrongful. Currently there are 78 countries which 
have ratified the Hague Convention and which are recognised by Australia. Each country 
appoints a central authority to administer the Hague Convention and in Australia this is now 
the Department of Communities, Child Safety & Disability Services (DOCS). 

The list of convention countries is set out in Schedule 2 of the Child Abduction Regulations. 
Most of the convention countries are European, North or South American. There is no Asian 
or Pacific Island country save for Thailand which is a convention country. Nor is India, 
China, Japan, the Philippines or the Arab states. 

You often see in newspapers the despair of a parent when a child has been taken to a country 
that is not a convention country. Some parents resort to hiring private agents to bring the 
child back to Australia.

the italian chilDren’s case
There has been one very much publicised Hague Convention case in Australia in recent years. 
This case involved children from Italy brought to Australia by their mother and kept by  
their mother in Australia. This case has been the subject of much media attention, some of 
which was misleading. Because of the attention that this case captured and the number of  
court cases that it generated it is instructive to set out the following details with respect  
to that case:

The facTs

The mother was an Australian who travelled to Italy to study. When she was 17 years of 
age she married the Italian father and became a permanent resident in Italy. They had five 
daughters (one of whom died as an infant). They separated in 2007 after an incident of 
domestic violence by the father in Italy. The mother remained residing in Italy with the girls. 
On 27 November 2008 an agreement was reached between the mother and father to share 
joint custody of the girls and, at the same time, that the girls would live with the mother 
and spend time with their father one afternoon each week and on each weekend. The mother 
then unilaterally decided that she wanted to relocate permanently to Australia with the 
girls. At that time the children continued to live in the same village in Italy where they had 
lived since their birth spending time with their mother and father. The father consented to 
passports being issued to the girls in 2010 on the mother’s representation that she wanted 
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to fly to Australia with the girls for a one month holiday. The mother and girls arrived in 
Brisbane on 23 June 2010 for their holidays. The girls had never been to Australia before. 
After the holiday the mother failed to return the girls to Italy. The father sought advice 
from the Italian central authority responsible for the Hague Convention. The Italian central 
authority contacted DOCS in Australia and on 18 February 2011 DOCS filed an application 
in the Family Court of Australia seeking the return of the girls to Italy. The girls at that time 
were aged 8, 9, 12 and 14 years. 

The firsT family courT hearing and subsequenT appeal

The first Family Court hearing is reported under the heading Department of Communities 
(Child Safety Services) & Garning [2011] FamCA 485 (23 June 2011)

In this case, Justice Forrest delivered judgment on 23 June 2011. The facts of this case which 
are easily obtained on the Internet, should be read. 

The judge as a matter of law was obliged to order the return of the children to Italy unless one 
of the following grounds were established. If one of the grounds were established the court 
had discretion not to order the return of the children.

(i) The father was not exercising his rights of custody.

(ii) The father had consented or acquiesced in the children’s removal to Australia.

(iii)  There was a grave risk that returning the children would expose them to physical  
or psychological harm or otherwise place the children in an intolerable situation.

(iv)  The children objected to the return with such objection showing a strength of feeling 
beyond the mere expression of a preference or ordinary wishes, and the children have 
attained an age and maturity at which it is appropriate to take account of their wishes.

(v)  The return of the child (or children) would not be permitted by the  
fundamental principles of Australia relating to the protection of human  
rights and fundamental freedom. 

The first argument by the mother (which was rejected by Justice Forrest) was that the 
children’s removal or retention in Australia was not in breach of the rights of custody of the 
father. The basis of the mother’s claim under this heading was that the father had consented 
to her bringing the four children permanently to Australia.

If the mother was able to show that the father consented to her bringing the children to 
Australia on a permanent basis, then the judge had the discretion not to require the return 
of the children to Italy. There was evidence from the father that he did not consent to the 
mother removing the children to Australia from Italy and the mother’s evidence was exactly 
the opposite, that he had consented. The father’s evidence was that he had met with the 
lawyer of the mother and that it had been made clear to him that he would not be able to stop 
the children coming to Australia for a holiday. It was on this understanding (that the girls 
were going to Australia for a holiday) that he had consented to sign the passport applications 
for the girls. A few days later the father said that he had met with the mother in a café in the 
presence of “a very dear friend” of the mother’s who witnessed his signature on the passport 
applications. The mother’s evidence was that when signing the passport applications in the 
presence of her friend the father made it clear that his agreement was for the children to be 
relocated permanently to Australia. In her affidavit the mother said, that very good friend of 
hers had clearly heard and understood the father’s actual consent and further that the friend 
would be providing an affidavit of evidence to that effect corroborating the mother’s version 
of events. No such affidavit was filed by the mother and no explanation was given by the 
mother for that failure. This was significant in the judge coming to the conclusion that the 
father had not consented to the children being removed permanently to Australia. There was 
other evidence of some correspondence between the father and the mother which the mother 
suggested supported her on this point.  
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However the judge came to the conclusion after looking at that correspondence that  
the correspondence did not amount to an unequivocal acquiescence to the mother bringing 
the children to live in Australia. 

The second argument was that at the time the children were kept in Australia by the mother, 
the father was not actually exercising rights of custody. In short the mother alleged that the 
father was not seeing the children as he was allowed to do by the custody order. It was held by 
the judge that the father was in fact seeing the children and exercising his rights of custody. 
The judge rejected that second argument.

Thirdly, the mother also asserted that the children if returned, would be exposed to the  
grave risk of physical and psychological harm because of the father’s state of mental health. 
The father did have a mental health breakdown after the death of his third child. However,  
the court found that there was not sufficient evidence to determine that the father posed  
a grave risk.

Fourthly, the mother said that the wishes of the children as expressed in the family report 
were that they wished to remain in Australia. The court found that the children had not 
reached an age and a degree of maturity at which it was appropriate to take account of  
their views. 

As a result of the above an order was made by the judge that the children return to Italy.

Appeal - 9 March 2012. The mother appealed to the Full Court of the Family Court of 
Australia. The mother’s appeal relied upon only one challenge to the trial judge’s decision. 
That challenge was that the judge had not enabled or assisted the wife in her putting forward 
in Court the evidence from the ‘good friend’ of the mother. The Full Court dismissed the 
appeal stating that the trial judge had not failed to provide the mother an opportunity to 
obtain the evidence in Affidavit form of the ‘good friend’ and that it was apparent that the 
mother had ample opportunity to do so and further the mother had provided no explanation 
as to why she did not produce such evidence.

As a result of that decision the children were still subject to the order to return to Italy.

The enforcemenT hearing before jusTice forresT – 2 may 2012

Despite the order made the mother took the view that she would not return to Italy. DOCS 
(Australia’s central authority charged with upholding the Hague Convention in Australia) 
therefore made an application to the Family Court before Justice Forrest seeking orders 
that the mother deliver the children to the Brisbane International Airport so that they could 
return to Italy with their father. These orders were necessary because the previous orders 
were made on the basis that the mother was going to return to Italy with the children. The 
application for enforcement was successful and an order was made by Justice Forrest that the 
mother deliver the children to the Brisbane International Airport, into their father’s care,  
on the date and time to be nominated by DOCS.

The recovery hearing before jusTice forresT – 14 may 2012

This Family Court hearing is reported under the heading Director General Department  
of Communities, Child Safety & Disability Services & Garning No. 2, [2012 FamCA 353  
(14 May 2012)]

The enforcement order, referred to in the paragraph above, was less than two weeks old 
when other events occurred which prompted an application being made by DOCS as a matter 
of urgency for a recovery order. A recovery order is an order directing the police services 
of Australia, both Federal and State, to take possession of children. DOCS also sought an 
order that upon the police taking possession of the girls, that the girls live with a person 
nominated by an officer of DOCS pending their return to Italy. The new facts giving rise to 
this application were set out in an affidavit from an employee of DOCS. These facts were:
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1.   That the officer had been advised by the solicitor acting for the mother that she had been 
contacted the day before by Senior Counsel acting for the mother and told by him that 
he had been contacted by Ms Garning, the maternal grandmother of the four girls, that 
a meeting was to take place on Monday 14 May, and if the meeting was not successful 
then she would murder the children. The solicitor reported to the officer of DOCS that 
Senior Counsel had also told her that the maternal grandmother had told him in the same 
conversation that she would encourage her daughter, that is, the Respondent’s mother,  
to kill herself too. 

2.   That there had been a radio broadcast on ABC radio. A woman who identified herself as 
the maternal grandmother was being interviewed. The woman told of a meeting arranged 
for that afternoon. She said that she could not say where the children were. When she was 
asked by the radio interviewer what she thought would happen, she said she thought there 
were two possibilities as to what might happen. The first of these possibilities was that the 
mother had already ‘bolted’ with the children. The second was that the mother was OK 
with the meeting and was going to bring the children to the meeting.  

3.   That after the DOCS officer heard of the above, he telephoned the solicitor acting for the 
mother and was told by the solicitor for the mother that the mother did not consent. The 
officer took that to mean that the mother did not agree to bringing the children to the 
service centre as advised by DOCS pursuant to the order already made for the children to 
return to Italy. 

The application was then made. 

The judge, Justice Forrest, was satisfied that there was a real risk the girls would not be 
delivered to the airport as he had ordered. He then made an order, in accordance with the 
application, that the children be recovered by the police services.

The girls were unable to be found and were in effect in hiding to avoid the mother complying 
with the earlier orders.

moTher’s applicaTion for discharge of original order – 15 may 2012

On 15 May while the girls were in hiding the mother filed an application seeking an order 
for a discharge of the original return order. The mother’s application in effect was to reverse 
the first order of 23 June 2011. The hearing came on 16 May 2012. The mother argued 
that ‘exceptional circumstances’ existed that justified the order being discharged. At the 
hearing the judge was informed that the children had not been delivered by the mother to 
the Brisbane Airport as directed by DOCS and that the children had not yet been recovered 
pursuant to the recovery warrant that he issued less than two days before, that is on 14 
May 2012. Furthermore, senior counsel acting for the mother informed the court that his 
instructions were that the mother did not know where the children were. The judge refused 
to give any consideration to the mother’s application because the mother remained non-
compliant with the court’s order and therefore no proper consideration should be given to 
her application. The mother’s application therefore was dismissed.

girls recovered by police - 21 may 2012

On 21 May the girls were found in the care of the maternal great grandmother and recovered 
by the police after the police raided a property on the Sunshine Coast. The children were 
taken by the police and then were placed with a foster carer.

high courT – leave To appeal – 25 may 2012

At this juncture the High Court of Australia became involved in the case. The maternal great 
aunt of the girls filed an appeal application with the High Court of Australia. As in all High 
Court applications such leave to appeal must be granted by a High Court judge before the Full 
Court or the High Court deals with the case. On 25 May Justice Kiefel granted the mother 
leave to appeal. The High Court hearing was to come on later (7 August 2012).
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applicaTion To The family courT by The moTher for The children To live WiTh The 
moTher pending The high courT proceedings – 6 july 2012

Meanwhile the mother made an application to the Family Court of Australia for an order that 
the children live with her pending the High Court proceedings being finalised. The children 
were in foster care. The case was heard by Justice Murphy. The result of that court case was 
that an order was made for the children to live with the mother. The judge found it was in the 
children’s best interests to live with the mother until the outcome of the High Court decision 
(approximately one month away). However the mother had to meet stringent conditions 
including reporting to a child safety service centre in person each week and refraining from 
making any comments to the media and, using her best endeavours to not allow the children 
access to Facebook. There were other conditions as well.

high courT hearing – 7 augusT 2012 

The main argument raised in the High Court decision was not that the trial judge had erred 
in his reasoning process in the original trial, but that natural justice had been denied to 
the children in that they (the children) were not represented by a lawyer at the hearing and 
their views and interests were not taken into account. It was argued that the children should 
have had the right to be represented by an independent lawyer and that they had the rights 
of any ordinary citizen to be heard in the court. The High Court unanimously dismissed the 
application and found that the girls had suffered ‘no want of procedural fairness’. That was 
the end of the High Court determination and the High Court involvement in this case. 

final applicaTion by The moTher To discharge The order made on 23 june 2011 – 3 
ocTober 2012

The first Family Court hearing is reported under the heading Garning & Department of 
Communities, Child Safety & Disability Services (Discharge Application) [2012] FamCA 839 
(3 October 2012)

This application was an application by the mother for the discharge of the order to return the 
children to Italy. It became the mother’s last application. For the mother to be successful 
she needed to be able to show that there were exceptional circumstances to overturn the 
order, or that exceptional circumstances justified the order being discharged. The argument 
raised by the mother was that the children now expressed very strong wishes amounting to 
an objection to returning to Italy and such objections had been recorded in a further family 
report. The mother argued that the children’s objections to returning to Italy were very 
strong, manifesting themselves in psychological distress to the children and particularly, 
insofar as one of the children was concerned, in threats of self-harm. These were reported 
fulsomely in the press. The family consultant (the family report writer), however, considered 
that the likelihood of that child harming herself was low, based upon her presentation at 
the interview with the report writer. The judge found that the children’s views were also 
affected by the mother’s campaign to keep them in Australia. The judge also found that 
notwithstanding the mother’s statement that the children would need to be physically forced 
onto the plane it was not impracticable to ensure that the children did get on the plane. The 
judge therefore did not accept that exceptional circumstances existed and the order that the 
children return to Italy was to remain in force. The judge was assisted in making this order 
by an undertaking given by the father that he would withdraw any criminal complaint that 
he had made to Italian authorities against the mother for her actions in wrongfully retaining 
the four children in Australia and that he would not re-enliven any such complaint after the 
mother returned to Italy (if she did).

children reTurn To iTaly 

Within two days of Justice Forrest delivering his final judgment on 3 October 2012 all four 
girls were on international flights back to Italy and were reunited with their father. As far as 
the writer can tell at this stage the mother has not chosen to return to reside in Italy.  
The mother of course is at liberty to do so to spend time with the children there.
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You should also keep in mind also that the mother can pursue her case in Italy. If the Italian 
Court so allows the children may return to Australia. However that is a case that will now 
have to be argued in Italy. The net effect of all of the above cases is that the provisions of 
the Hague Convention were applied and that the children were returned to Italy where the 
original custody orders had been made.

    ReseaRch
The above cases were complicated and lengthy in the Australian legal system. There are many areas 
of interest in research which could be conducted arising out of this case. Some which could be 
pursued are:

1.  The argument with respect to the denial of natural justice heard by the High Court in its hearing 
on 7 August 2012 gives rise to the question of what is the concept of natural justice and why did 
it not apply in the case of these children. [K] [I] [E]

2.  Mr Justice Murphy had to consider whether to allow the children to live with the mother pending 
the finalisation of the High Court case. To do that he had to consider what was in the children’s 
best interests. What particular problems and matters did Justice Murphy have to balance to come 
to the conclusion that the children should live with the mother for that period of time? [K] [I] [E]

3.   Consider the effect of the family report in the final court case on 3 October 2012 by looking 
carefully at the evidence that was reported in that case relating to the evidence of the children 
and the weight attached to the views of the children. [K] [I] [E]

13.2   DISPUTES CONCERNING PROPERTy IN THE COURT
When a marriage breaks down, decisions must be made about dividing the property between 
the parties to the marriage. This can be done in one of the following ways:

   Agreement;

   consent orders;

   financial agreement; or 

   by having the court decide

a. agreeMent
The parties can agree to resolve the division of the property between themselves and not 
involve the court in any way whatsoever. However, problems can arise. One of these is that  
a party may not know what his or her entitlements are and needs legal advice to negotiate  
a reasonable settlement. Another is that one party may dominate the negotiations and, 
because of his or her stronger personality, may receive a share greater than he or she 
deserves. A disadvantage is also that an agreement made without court approval cannot be 
enforced by the court.

B. consent orDers
The parties can, if they agree on the division of 
property, have orders made by consent in the court. 
To do this, an application can be made for consent 
orders or, if proceedings have already started 
between the parties, such proceedings can be 
resolved by way of consent orders. These are orders 
simply signed by each of the parties and filed in the 
court. These orders are subject to the approval of the 
court and are checked by deputy registrars. They are 
final orders and have the same force and effect as if 
the orders had been made by the court.
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c. financial agreeMent
Financial agreements are written agreements entered into between the parties to resolve the 
division of property. For a financial agreement to be binding, it must:

  be in writing;

   be signed by both parties;

   be between parties who are contemplating entering into a marriage with each other or are 
married or separated;

   include a statement for each party that before the agreement was signed each party 
obtained independent advice from a legal practitioner as to the effect of the agreement and 
the advantages and disadvantages of making the agreement; and

   have annexed to the document a certificate signed by the legal advisor confirming that he 
or she has provided the advice.

The advantages of financial agreements is that the agreements are simply made between the 
husband and wife without any Court intervention. The agreements also can be entered into 
before marriage and therefore give some certainty to how assets are to be distributed in the 
event that the marriage fails. The expression pre-nup agreement is not one used in Australia. 
Agreements to settle the division of property, made before marriage are called financial 
agreements as are similar agreements made after marriage.

The main disadvantages with financial agreements is that there is no place in which they can 
be registered. In the event therefore that both parties lose their copy then it is unlikely that 
the agreement can be enforced. Because it is an agreement there is usually a difference in 
bargaining power and negotiating skills in what terms are finally included in the agreement. 
This may severely disadvantage one of the parties. There is no court to look at the fairness of 
the agreement. The agreements also may be set aside many years after they are made. They 
can be set aside for the following reasons:

   If the agreement was obtained by fraud including a failure to disclose relevant information 
at the time the agreement was entered into. Relevant information would include assets.

   If since the agreement was made it is impracticable for the agreement to be carried out.

   If since the agreement was made there has been a material change in circumstances 
relating to the care, welfare and development of a child of the marriage and as a result  
of that change the child will suffer hardship if the agreement is not set aside.

   If a party engaged in unconscionable conduct when the agreement was entered into  
the agreement is void, voidable or unenforceable. This brings into play the principles  
of contract law which were dealt with in Volume 1 of this text. 

These problems create a great deal of uncertainty as to the effectiveness of a  
financial agreement.

The reason that these agreements have not yet been universally adopted is that legal 
practitioners have real concerns that negligence claims may arise many years after these 
agreements are made because of a failure to consider all the possibilities that might occur in 
a relationship and deal with these possibilities in the agreement. These possibilities include 
provisions for unemployment of one of the parties, the birth of children, the death of one 
of the parties, serious injury or illness of one of the parties, the inheritance received by one 
of the parties and retirement or disablement of one of the parties. These drafting problems 
make them generally unattractive to the legal profession. However, despite that, the position 
is now in Australia that pre-nuptial and post-nuptial agreements (before, during, and 
after marriage (when separated)) with respect to the division of property can be made by 
the parties to a marriage. In particular financial agreements made after separation are not 
complicated and are regularly used.
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D. By having the court DeciDe 
If the parties cannot agree then either party may apply to the court seeking an order for the 
division of property. This application can be made at any time up to 12 months after the 
parties divorce (and can be made any time after separation, ie before divorce proceedings 
commence). Any application made after this time must have the leave of the court in order to 
be heard. Leave will only be given where it can be shown that hardship will be caused to the 
spouse or the children of a marriage if it is not granted. Obviously, it is in the interests of any 
person involved in divorce proceedings to consider the question of property settlement before 
the twelve month period expires.

In considering how to divide the property, the court engages in the following steps:

   determining the pool of assets;

   considering the contributions of the parties; 

   considering the future needs of the parties; and

   considering whether the proposed order is just and equitable.

i. deTermining The pool of asseTs

The court firstly determines the pool of assets that is to be shared between the husband and 
the wife. It does this by identifying and valuing the assets of the parties and then deducting 
the liabilities. The court relies heavily upon professional valuers to value property. In most 
court cases there will be a valuer giving evidence as to the value of real estate, businesses, 
or chattels. This sounds relatively easy. However, as cases involve a wide range of human 
behaviour, complications arise often. Some of these are:

     i.      Adding back money spent after separation. Normally money spent by the parties after 
separation for ordinary living expenses would not be added back to the pool of assets. 
However, if either of the husband and wife spent $10,000 on a deliberate gambling 
spree after separation then this sum would not be regarded as reasonable expenditure 
and may be added back to the pool and treated as part of the spender’s share of the 
divided pool of assets.

    ii.      Deciding when assets should be valued. In Woodland & Todd (2005) FLC 93-217 the 
husband and the wife separated in January 1996 and in August 1997 they divided 
their property up through an informal agreement. At that time the assets were worth 
approximately $873,000. Eight years later the wife, at a trial, sought a further division 
of assets. At the date of the trial the assets were valued at almost $2,577,000. The 
Full Court said that the trial judge had to have regard to the pool of assets at the date 
of the hearing not at the date of the informal agreement.  

   iii.  Failing to disclose assets. Each party has an obligation to disclose all of his or her 
assets to the other party. A failure to do so will allow the other party to set aside 
any agreement or order made to divide the property. If there is a failure to disclose 
the assets in a sworn court document, then this amounts to perjury and Judges 
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and Magistrates who hear Family Law cases often refer such behaviour to the 
Commonwealth Director of Public Prosecutions for the commencement of criminal 
proceedings against the person who has falsely sworn on oath.  

One of the significant assets which now must go into the pool of assets is the superannuation 
interests of the husband and the wife. Because of its importance in the division of property 
between the parties then we should say a little more about it.

Superannuation

A superannuation interest is an interest in the money which is put aside by a person or by 
his employer during the working life of that person and which is able to be taken by that 
person when he retires or reaches a certain age. In Australia there is now over one thousand 
billion dollars in superannuation fund accounts. So, when considering the division of property 
between a husband and wife superannuation is very often one of the most important assets 
owned by the parties. Since December 2002 the courts now make splitting orders. These 
orders split or divide up a husband or wife’s superannuation fund account and transfer part 
or whole of that superannuation interest to the other party. The superannuation interest 
‘sent across’ to the other party retains its nature as superannuation. It therefore can only be 
accessed by that person in the usual way – normally at retirement age, so it is not available as 
a cash asset to the party receiving the benefit of the splitting order. However, it is a real asset 
in the sense that those monies will become available in the future. All superannuation fund 
accounts can now be valued. The value of a superannuation fund account is included in the 
pool of assets for division between the parties. 

This was a long awaited and just development in the law. There were often cases that arose 
before December 2002 where a husband had a large superannuation interest and where the 
pool of assets was very small. There was no provision for the courts before December 2002 
to split the superannuation interest of the husband and send part of it across to the wife’s 
superannuation fund. Even giving the wife the whole pool of assets with the husband retaining 
his superannuation could not do justice to the wife.

ii. considering The conTribuTions of The parTies

After determining the pool of assets, the court then looks at the contributions made by the 
husband and wife during the relationship. It does this by considering s 79(4) of the Family 
Law Act 1975 (Cth).

FAMILY LAW ACT 1975 (CTH)

79 (4)  In considering what order (if any) should be made under this section in proceedings 
with respect to any property of the parties to a marriage or either of them, the court 
shall take into account:

  (a)   the financial contribution made directly or indirectly by or on behalf of a party 
to the marriage or a child of the marriage to the acquisition, conservation or 
improvement of any of the property of the parties to the marriage or either of 
them or otherwise in relation to any of that last-mentioned property, whether 
or not that last-mentioned property has, since the making of the contribution, 
ceased to be the property of the parties to the marriage or either of them;

  (b)   the contribution (other than a financial contribution) made directly or indirectly 
by or on behalf of a party to the marriage or a child of the marriage to the 
acquisition, conservation or improvement of any of the property of the parties 
to the marriage or either of them, or otherwise in relation to any of that last-
mentioned property, whether or not that last-mentioned property has, since 
the making of the contribution, ceased to be the property of the parties to the 
marriage or either of them;
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  (c)   the contribution made by a party to the marriage to the welfare of the family 
constituted by the parties to the marriage and any children of the marriage, 
including any contribution made in the capacity of homemaker or parent;

  (d)   the effect of any proposed order upon the earning capacity of either party to   
the marriage;

  (e)  the matters referred to in s 75(2) so far as they are relevant; and

  (f)   any other order made under this Act affecting a party to the marriage or a   
child of the marriage.

The court must consider each of the above forms of contribution and come to a conclusion as 
to how the pool of assets should be divided based on these contributions. This is not an easy 
task. A marriage is made up of probably hundreds of thousands of individual contributions. 
The only sensible way in which the court can deal with these matters is to look at the 
contributions globally and see if there is a marked difference in the contributions. Generally 
speaking the longer the marriage the more likely the court is to find that the contributions 
during the marriage are equal. As you can imagine there are clear exceptions to this rule. 
Consider for example if an inheritance of several hundred thousand dollars came into the 
marriage from an estate for the husband or the wife. Such a contribution would make the 
court consider whether it should give a higher percentage of the pool of assets to the person 
for whom such contribution was made.  

 Practical application

Consider s 79(4) above and answer the following questions:

1. What is a financial contribution? [K]

2.  Give examples of financial contributions to the 
improvement of property. [K]

3.  What is an example of a non-financial 
contribution to the conservation of any 
property of the parties? [K]

4.  Give examples of the following contributions 
to the welfare of the family:

 a. as a home maker [K]

 b. as a parent [K]

5.  Under what sub-section of s 79(4) would you 
classify each of the following contributions?

 a. mortgage payments by the wife [I]

 b. the buying of groceries [I]

 c. washing nappies by the wife [I]

 d. buying the family home by the husband [I]

 e.  paying for books for children’s education 
by the wife [I]

 f. mowing the lawn by the husband [I]

 g. teaching children to read by the wife [I]
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   What do you think?

Conduct a class debate on the statement: “Property of the marriage should be divided between the 
husband and the wife strictly on the basis of financial contribution”.

iii. considering The fuTure needs of The parTies

You will see from s 79(4)(e) that there is a reference to other matters which are contained in 
s 75(2) of the Act. These matters relate to the future needs of the parties. Some of the more 
important considerations of s 75(2) are:

   i.    The age and state of health of each of the parties. 
 
 If one of the parties is sick and requires a lot of medical treatment in the future then an 
adjustment will be made in the property division allowing for more to the sick spouse for 
this future need.

   ii.   Whether either party has the care or control of a child of the marriage who has not 
attained the age of 18 years.

   Obviously if a mother or father have children to look after in the future then their  
needs are going to be greater. This is so, even though the other party may be paying 
child support. If there is a form of equally shared living arrangements with respect to  
the children or if there are two children, for example, and one child lives with the father  
and one child lives with the mother, then there may not be a need for an adjustment.

  iii.    The income, property and financial resources of each of the parties and the physical  
and mental capacity of each of them for appropriate and gainful employment.  

         One party may be able to earn a large income and the other party may not.  
Often wives who have devoted themselves to caring for the children during the course of 
the marriage have not been able to attain the same level of qualifications or experience 
that the husband may have. Consequently the wife may have a much lesser earning 
capacity. It would be unfair therefore to not make some adjustment for the wife for her 
greater future needs arising out of her lesser earning capacity. This is especially fair 
when you consider that the lack of earning capacity might be as a result of her devotion 
to the family during the marriage.

  iv.   Commitments of each of the parties that are necessary to enable the party to support  
a child or another person that the party has a duty to maintain. 

          One party may have a duty to maintain a child of an earlier relationship. This duty  
to maintain may arise in the form of a payment of child support to a former spouse.  
That would make a husband or wife’s future needs greater than the other.

   v.    If either party is cohabiting with another person – the financial circumstances relating 
to the cohabitation.

  If either the husband or the wife has re-partnered or remarried and his or her financial 
position has become a lot better as a result of that relationship then the court is entitled 
to consider that person’s future needs are being looked after to some extent by the 
circumstances of the new cohabitation. This is why the financial position of a new partner 
is relevant in cases involving division of property. However, the assets of the new partner 
cannot be included in the pool of assets. 

  The list above is not an exhaustive list. However, the considerations of future needs  
are very commonly encountered in cases. The full list is set out in s 75(2) of the  
Family Law Act.
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  vi. Considering whether the order proposed is just and equitable. 

  In Stanford v Stanford [2012] HCA 52, the High Court remarked that s 79(2) of the 
Family Law Act was to be considered separately from s 79(4). The effect of this is that 
if the circumstances justified the court in doing so, it could decide that no order should 
be made under s 79(4) because it was not just and equitable to do so. This means that 
the court is expected to consider the question of whether the order proposed is just and 
equitable at the beginning of the trial as well as at the end. The decisions since Stanford’s 
case have done this. It would be highly unusual for the court to refuse to make an order 
where the parties have separated and they have assets to divide. The authors have been 
unable to find any recorded decision other than Stanford’s Case where this is so. 

  After the first three steps are taken the court then must be satisfied that it is just and 
equitable to make the order which it proposes to make. You might think that after the 
court has gone through the first three steps, that the proposed order which the court 
intends to make would be just and equitable. However, after the court determines the 
pool of assets, considers the matters contained in s 79(4) and considers the future needs 
of the parties under s 75(2), it works out a division of the property in percentage terms. 
For example, the court might conclude that in a particular marriage the contributions 
were relatively equal, and that because the wife has two children who are still at school, 
it should adjust the pool of assets by giving the wife 60% of the pool of assets and giving 
the husband 40% of the pool of assets. This is a typical type of order. (You should know 
however that every case is different and that percentage variations can be much greater 
than that). 

  However, at the end of the third stage the court formulates a percentage division. The 
court then has to consider which assets each party is to get. The most frequent decision 
that the court must make under this fourth step is to determine what mixture of assets 
each party should get. We have referred earlier to superannuation interests as being able 
to be split. If a court makes a decision of the division of the pool of assets 60/40 in favour 
of the wife and the husband has a large superannuation interest, the court can if it thinks 
it is just and equitable give the wife more than 60% of the non-superannuation assets (for 
example, the former matrimonial home, to allow the children to live with the wife) and 
leave the husband with more than 40% of his superannuation interest. 

facts: The husband and wife were married in 1996 and separated in 2005. They cohabited for eight 
and a half years. There are two children of the relationship aged nine years and seven years. One child 
resided with the father. One child resided with the mother.

assets and liabilities

(a) A matrimonial home $365,000
(b) Husband’s cash in bank $4,615
(c) Value of husband’s car $26,000
(d) Value of husband’s motorbike $1,500
(e) Wife’s cash in bank $1,500
(f) Wife’s car $8,000
(g) Furniture and contents divided by agreement before trial

Less liabilities
Loan on matrimonial home $155,000
Total non-superannuation assets $256,000
Wife’s superannuation interest $37,000
Husband’s superannuation interest $63,000
Total superannuation assets $100,000.00

Case Study

Ball & Snibson [2006] FMCAfam 455 
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At the commencement of the marriage the wife had an interest in a house, superannuation, car, and 
savings of approximately $50,000. The husband had at the same time an interest in a house, car, 
superannuation, motorbike and a tax refund of $35,000. 

Both the husband and wife worked outside the home during the marriage with the husband earning 
more income and the wife generally working part time. The wife had a child from a previous relationship 
and the husband and wife supported that child for about four or five years during the marriage before 
the child went to live with his father in 2001. The wife did more of the childcare and made some 
contributions for the benefit of the husband’s family in the form of renovations to the husband’s 
grandfather’s property. 

The husband, an architect, earns about $79,000 per year and has access to a work vehicle as well as 
a mobile phone provided by his employer. The wife is a psychiatric nurse working part time. The wife 
had pain in the lower back resulting from a disc disease. There was a report from a consultant physician 
stating that the wife could only continue to work six hours a day, four days a week. There was no 
contrary medical evidence. As a result the wife earned approximately $45,000 per annum.

The husband paid child support to the wife in the sum of $123 per week. The husband and wife shared 
the care of their children equally. 

legal issue: 

1.  How should the pool of assets be split between the husband and wife?

decision:

That the wife receive 55% of the non-superannuation assets and 50% of the superannuation assets. 
The Federal Magistrate gave the following reasons:

on contributions

(a)  The wife’s greater initial financial contribution was offset, over the marriage, by the husband’s 
greater subsequent financial contributions.

(b)  Both parties made non-financial contributions to the value of the matrimonial home in the form of 
working on the renovations and the garden. The husband made a greater contribution than the wife 
in those respects.

(c)  Both parties made substantial contributions to the welfare of the family and the children of the 
parties. The wife made a somewhat greater contribution in the role of homemaker and parent.

In relation to the contributions the Federal Magistrate stated that ‘in my view, the parties’ overall 
contributions to the joint asset pool have been equal.’

on s 75(2) factors (future needs)

(a)  The husband is forty eight years of age and in good health. The wife is forty-four years of age and 
apart from her back pain is in good health. Her back pain prevents her from working more than 
twenty-five hours per week.

(b) The income of the husband is $79,000 a year and the income of the wife is $45,000 a year.

(c) The parties have equal time with the children of the marriage.

(d)  The wife has a duty to maintain her seventeen-year-old son Ben. However, he is presently living 
with his father. The wife’s financial responsibility for Ben because of his age will be of a relatively 
short duration. 

(e)  The child support of $123 per week amounts to about $6,400 per year. It has the effect of 
increasing the wife’s annual income by that sum and decreasing the husband’s annual income by a 

Case Study continued 
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corresponding amount. This effectively reduces the husband’s income to about $73,000 a year and 
increases the wife’s income to about $51,000 a year. Because of the husband’s employment it was 
likely he will continue to make that payment.

(f) Any proposed order would not have any affect on the earning capacity of the parties.

In relation to s 75(2) factors overall the Federal Magistrate said an adjustment is required to be made 
in the wife’s favour because of the difference between the incomes and the wife’s health which limits 
somewhat her capacity to work.

The Federal Magistrate then determined that there should be an adjustment of 55% of the non-
superannuation assets to the wife and 45% of the non-superannuation assets to the husband and that 
there should be an equal division of the superannuation assets. A splitting order was therefore needed to 
be made for the husband’s superannuation assets such that $13,000 be transferred from the husband’s 
fund to the wife’s fund. The Magistrate ordered that the house be sold. 

questions

1. What was the value of the pool of assets available for division? [K]

2.  Refer back to s 79(4) and its sub-sections earlier in this chapter. Using the categories  
provided in that section, say what types of contributions each of the following are:

 a. the wife’s initial contribution of $50,000 at the start of the marriage;

 b. the husband’s income as an architect during the course of the marriage; [I]

 c. the husband’s working on the renovations of the former matrimonial home; and [I]

 d. the wife’s greater care of the children during the marriage. [I]

3. What adjustment did the court make for future needs? [K]

4. What was the reason why the court made an adjustment for future needs? [I]

5.  Do you think the mother would have received a greater or lesser share if both children  
lived with her? [K] [I]

6.  Do you think the final division between the parties by the court was just and equitable?  
Why? Why not? [E]

Case Study

13.3   CHILD SUPPORT 
Parents have a responsibility to maintain their children as part of their parental duty and this is 
recognised by the Commonwealth Parliament. Significant changes have been made to the law 
dealing with child support. Prior to these changes, the financial support of the child was called 
maintenance. The current system of payment of financial support is known as child support. 

Child support is now a system whereby the Child Support Agency (a Federal Government 
Agency) determines what a parent pays to another parent for child support, by way of an 
administrative assessment. This assessment was based on the taxable income of the parent who 
was paying the child support. From 1 July 2008 a different system applies based on the income 
of both parents. It is also dependent upon how many other dependants the child support payer 
might have, that is, how many other children he has to pay for. Further it is dependent also 
upon the number of nights per fortnight that the child spends with the child support payer and 
the child support payee. For example, a father may have two children for whom he is paying 
child support and those children might spend seven nights a fortnight with him and seven 
nights a fortnight with their mother. This would be equal shared care. That does not mean that 
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the father would not pay, if he was a high earner, child support to the mother. He may still 
have to pay if his income is greater than the mother’s. It is also true that the more children  
a child support payer is paying for, the more child support he or she will pay.

The calculations are relatively complex and most people go to the Department of Human 
Services website and put in the information required and then it is automatically calculated 
by a calculator online.  

If the paying parent has to support other children then deductions are made from 
that parent’s taxable income, therefore lowering it. If a parent is dissatisfied with the 
administrative assessment then that parent can seek a review within the Child Support 
Agency. Ultimately if he is dissatisfied then that person can apply to the court to vary  
the assessment.  

13.4   DE FACTO COUPLES 
People in Queensland who live in de facto relationships as opposed to marriage relationships 
have similar disputes to those of a married couple. When there is a dispute with respect to 
who the children should live with or how much time should be spent by one parent with 
the children, then these disputes are resolved in the same way as for married couples. If an 
agreement cannot be reached between them then applications are made to the same court as 
for married couples, namely the Family Court or Federal Magistrates Court, which decide the 
matter under the provisions of the Family Law Act 1975 (Cth). 

In relation to the division of property between a de facto couple, it used to be the case that 
State Acts of Parliament covered such division of property. The power to make laws with 
respect to de facto property division was referred by Queensland and most of the States of 
Australia to the Commonwealth of Australia. The Family Law Act 1975 (Cth) was amended 
to cover the breakdown of de facto relationships including both heterosexual and same-sex 
relationships. The only State which has not referred that power  
to the Commonwealth is Western Australia. 

Consequently, Part VIIAB was inserted into the Family Law Act to deal with property, 
financial resources and maintenance of parties to a de facto relationship and for financial 
agreements which might be made between de facto couples. This came into effect in 
Queensland on 1 March 2009. Since then, therefore, all de facto property matters are dealt 
with by the Federal Magistrates Court or Family Court of Australia under the Family Law Act 
1975 (Cth). If the parties separated before 1 March 2009 they are subject to the old State 
laws. If they separated after that date they are subject to the Family Law Act 1975 (Cth).

To determine whether someone is residing in a de facto relationship you must look at the 
definition in s 4AA of the Family Law Act. A person is in a de facto relationship if they are not 
legally married and not related by family and having regard to all the circumstances  
of the relationship, they have a relationship as a couple living together on a genuine 
domestic basis.

To work out whether two people have a de facto relationship, the court has regard to any or 
all of the following:

  a.  The duration of the relationship.

  b.   The nature and extent of their  
common residence.

  c.  Whether a sexual relationship exists.

  d.   The degree of financial dependence or 
inter-dependence and any arrangements 
for financial support, between them.

  e.   The ownership, use and acquisition of 
their property.

  f.   The degree of mutual commitment to a 
shared life.

  g.   Whether the relationship is or was 
registered under a prescribed law of a 
State or Territory.

  h.  The care and support of children.

  i.    The reputation and public aspects  
of the relationship.
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The court does not have to regard any 
particular one of those circumstances  
as being necessary in deciding whether a de 
facto relationship exists or not. The court  
is entitled to attach such weight to any of 
those matters as it considers appropriate  
in the circumstances.

You should note that the court can declare 
that a de facto relationship exists even if one 
of the persons is legally married to another 
person or in a de facto relationship with 
another person. In short, it is possible to be 
in two (or more) de facto relationships during 
the same time period. Furthermore, unlike the 
current law with respect to marriages, de facto 
relationships can be between persons of the 
same sex.

REvIEw
1.   Which two courts settle disputes concerning children?

2.    What is the presumption which is now included in the FCA and which represents a major 
change to the law?

3.   List three parenting orders other than living or spending time orders.

4.   What is an independent children’s lawyer?

5.   What question is raised by relocation cases?

6.   Name four ways in which disputes concerning the division of property are resolved.

7.   What are three ways in which a financial agreement can be set aside?

8.    What are the four steps that the court takes in deciding on the division of assets  
between parties?

9.   What is superannuation?

10.  What is a splitting order?

11.  List three considerations when a court decides on the future needs of the parties.

12.   What is the most frequent decision made by the courts when considering whether the 
order proposed is just and equitable?

13.  What is child support?

14.   List nine circumstances the court will consider in determining whether two people are 
living together on a genuine domestic basis.


