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FOCUS OBJECTIVES

To understand and appreciate:

          in the early history of Australia, Indigenous Australians did not receive treatment  
that was just under British Law;

          changes to the Australian Constitution did not occur without significant political  
agitation, and it did not occur for over 60 years after the Constitution was written;

         the Intervention Legislation passed in 2007 by the Commonwealth government  
was an immediate legal response to the confronting reality of child abuse in  
Aboriginal Communities;

         the nature of the apology to the stolen generations made on the “Sorry Day” needs to 
be considered in the context of the views of Indigenous Australians and the broader 
Australian community;

         the question of compensation for the stolen generations is complex and would need  
to be considered through a national response; and

         the Close the gap program is underpinned by intergovernmental agreements which 
have been supported by all state governments and the federal government of Australia.
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CHAPTER 22   
HISTORY AND SOCIAL  
JUSTICE UNDER THE LAW

22.1  INTRODUCTION
Our focus in this chapter is on the laws which have impacted on Aboriginal and Torres 
Strait Islanders (Indigenous Australians), how that law came into being, and its application 
to Indigenous Australians.  Inevitably, the process by which laws were made involves 
personalities and events.  To the extent that is necessary, both the people responsible, and 
the events that have occurred, will form part of our narrative.  However, the focus of this 
chapter is on the law, and the authors acknowledge they are unable to address in detail the 
social, economic, and political events which may have been the drivers of legal policy, and 
legal change.  You can, however, be satisfied that in this chapter the explanation of the law 
relating to Indigenous Australians is as accurate as we are able to make it.

The topics which we have chosen to address, reflect the topics which are suggested in the 
syllabus but some other topics which seem to the authors to be important in understanding 
the legal position of Indigenous Australians have been addressed, including the laws 
applicable (in the sense that they were relied on)  immediately after British settlement.  
Because of its importance, native title has been given its own chapter (Chapter 23).  It is, 
nevertheless, part of this narrative.

22.2  EARLY DAYS: MARTIAL LAW AND OUTLAWRY
There is much debate in Australia as to the extent of the number of Aboriginal deaths in 
Australia when it was first settled by the British.  Regardless of this debate there is no doubt 
that many Aborigines were killed as a result of lawless action taken against them which had 
no justification at law. Despite it often being said that upon the settlement of Australia, the 
status of Australian Aborigines was one of their being British subjects, the actual legal status 
of the Aborigines was governed by the attitudes of settlors towards them. Those attitudes 
were in turn determined by a belief that the Aborigines had no property and that the settlors, 
having acquired property themselves, had a right to defend it.  This defence often took the 
form of punitive action against Aborigines. You should be aware of course that Aborigines 
sometimes retaliated and a cycle of violence developed which ebbed and flowed throughout 
early Australian history. This was not stemmed even when a British Parliamentary Select 
committee on the treatment of indigenous peoples in British settlements emphasised that 
Aborigines had not only obligations but rights. New South Wales, when it was annexed to 
the British dominions, was not regarded as a conquered territory.  It was regarded as being 
practically unoccupied. It followed from that, that the common law and the statute law of 
England was applicable from 
the outset and therefore the 
laws of England applied in 
New South Wales, until they 
were modified by that colony 
in due course. Between 1788 
and 1823 there was no law 
making body in Australia. An 
act of the British Parliament 
had provided that the 
governor had authority to 
convene a criminal court 
with the authority to try 
offences which if committed 
in England would constitute 
crimes. But that was slow  
in coming.

Cape York Peninsula Native Police patrol, c1900 
Source: Qld Historical Atlas, www.qhatlas.com.au



LEGAL STUDIES FOR QUEENSLAND - Volume 2296

  x

The power therefore invested in the Governor (firstly of New South Wales and then 
in subsequent parts of Australia) and the overall lack of accountability to the British 
Government which had established Australia primarily as a place to send convicts, allowed for 
what some call atrocities, to be committed against the Aborigines. Some of these commonly 
referred to are:-

1.  1801 –  Governor King’s order in which settlors were authorised to shoot indigenous 
Australians on sight in Parramatta, Georges River and the prospect areas.

2.  1804 –  The authorisation by Lieutenant Moore in Tasmania allowing commoners to shoot 
Aborigines at Risdon Cove.

3.  1816 –  The proclamation by Governor Macquarie preventing free movement  
of Aborigines.

4.  1834 –  The waging by Governor Stirling of Western Australia of the “battle of Pinjarra” in 
which 14 Aborigines were shot dead.

5.  1938 -   The Myall Creek massacre in which a group of 28 Aboriginal men, women and 
children were killed on the Myall Creek cattle station in north New South Wales.

    ReseaRch 

Write a report of the trials to be presented to your class, under appropriate headings. [K] [I] [E]

There were two trials arising from the Myall Creek massacre, the first commencing on 
November 15th 1838 and the second on 26th November 1838. There is a good account of 
the incidents which occurred on 10 June 1938 at Myall Creek near Bingara in northern New 
South Wales on Wikipedia at http://en.wikipedia.org/wiki/myall_creek_massacre

Practical application

PROCLAMATION

	 His	Excellency	Sir	Thomas	Brisbane,	Knight	Commander	of	the	most	Honourable	
Military	Order	of	the	Bath,	Captain	General,	Governor	in	Chief	in	and	over	His	
Majesty’s	Territory	of	New	South	Wales	and	its	Dependencies,	etc	etc	etc	

WHEREAS the ABORIGINAL NATIVES of the districts near Bathurst, have for many weeks 

past, carried on a Series of indiscriminate Attacks on the stock stations there, putting some of the 

Keepers to cruel Deaths, wounding Others and disbursing and plundering the Flocks and Herds – 

themselves not escaping sanguinary Retaliation;-

AND WHEREAS the ordinary powers of the Civil Magistrates (although most anxiously exerted) 

have failed to protect the Lives of His Majesty’s Subjects; and every conciliatory Measure has been 

There are many more of these incidents in early Australian history. Some such incidents 
stretch even into the 20th century. The Myall Creek massacre referred to above is significant 
for the fact that white men were for the first time charged and hanged for the massacre  
of Aborigines.

When one looks at early Australian history it is difficult to identify the legal basis for certain 
actions taken against Aborigines. We have identified two of these. These are a Declaration of 
Martial Law; and a Declaration of Outlawry

MARTIAL LAW
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  Practical application 

pursued in vain; and the Slaughter of Black Women and Children, and unoffending White Men, as 

well as of the lawless Objects of Terror continue to threaten the before-mentioned districts;- 

AND WHEREAS, by Experience it has been found many times, Bloodshed may be stopped by the 

Use of Arms against the Natives beyond the ordinary Rule of Law in Time of Peace; and, the End 

Resort to summary Justice has become necessary;-

NOW THEREFORE, by Virtue of the Authority in me vested by his Majesty’s Royal Commission, 

I do declare, in Order to restore tranquility MARTIAL LAW TO BE IN FORCE IN ALL THE 

COUNTRY WESTWARD OF MT YORK:- and all Soldiers are hereby ordered to assist; and obey 

their lawful Superiors in suppressing the Violence aforesaid; and all His Majesty’s subjects are also 

hereby called upon to assist the Magistrates in executing such Measures as any one or more of the said 

Magistrates shall direct to be taken for the same purpose by such Ways and Means as are expedient, 

so long as Martial Law shall last; being always mindful, that the shedding of blood is only just where 

all other Means of Defence, or of Peace, are exhausted; that Cruelty is never lawful; and that, when 

personal Attacks become necessary, the helpless Women and Children are to be spared.

IN WITNESS WHEREOF I, the Governor aforesaid, have hereunto set my Hand and caused a Seal 

of my Office as Governor of the Colony in New South Wales and its Dependencies, to be affixed, this 

fourteenth day of August in the year of Our Lord One thousand eight hundred and twenty four.

“THOMAS BRISBANE” (L.S.) 

By His Excellency’s Command, F GOULBURN, Colonial Secretary

GOD SAVE THE KING

Questions

1.  To whom is this order or call addressed? [K]

2.  What are ‘Aboriginal Natives’ alleged to have done? [K]

3.  What does the expression ‘themselves not escaping sanguinary Retaliation’ mean? [K] [I]

4.   This document is an authorisation to use ‘such ways and means’ as are expedient. Do you regard this 
as a wide or narrow authority for those to whom it is addressed? [I] [E]

5.   There is a reminder that the shedding of blood is only just in two circumstances. What are these? From 
the above, is the power given by the Governor sufficient to cover circumstances in which women and 
children are killed. [I] [E]

The legal basis for the above proposed action was the declaration of martial law.  
It involves suspension of the rule of law in time of peace. Whether that was a proper  
exercise of the power of the Governor was of course never enquired into at the time.  
The Governor certainly had the power to declare martial law and this power derived from  
His Majesty’s Royal Commission. 

There were violent conflicts between Aborigines and settlors in the whole of Australia, 
including in Western Australia. No colony or settlement started in a better fashion with 
regards to relations with Aborigines than in Western Australia. In March 1827 Captain 
Stirling persuaded the British government to support the establishment of a colony 
in Western Australia. In 1829 an Act of the British Parliament was passed that set up 
a settlement upon lands that were ‘wild and unoccupied’. In 1829 Stirling issued a 
proclamation which gave the Aborigines protection. Its effect was that if any other person 
was convicted of an offence towards an Aborigine that such a person would be liable to be 
prosecuted and tried as if the same offence had been committed against any other of His 
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Majesty’s subjects. However, it was not long before major conflicts took place over land.  
The very first recorded incident in Western Australia occurred when Aborigines returned to 
a region where they had not been for some time, to discover huts had been built by settlors 
and military personnel not far from their camping ground. The Aborigines went from place 
to place lifting objects such as wooden tools and taking some of them away with them. This 
was resisted by the settlors. Some Aborigines raised their spears. Eventually there was a 
clash. There was a series of spear volleys met with gun fire. An Aborigine was killed first. 
Soldiers arrived and fired upon the Aborigines. After the Aborigines retreated the soldiers 
pursued them to teach them a lesson and to prevent a reoccurrence. This would be a pattern 
of behaviour that would be repeated all over Australia, as more grants of land were made.  
Not all of the settlors were without insight. Mr Robert Lyon, a farmer born in Scotland, well 
educated and a self appointed Anglican evangelist and one of the first colonists to arrive in 
1829 in Western Australia said firstly of the rights of Aborigines:

  “Gentlemen – have you a father land? So have the Aboriginal inhabitants of this 
country. Have you wives and little ones? So have they. Have you herds and flocks, and 
fowls? So have they, the kangaroo, the opossum, the swan, the pelican, the duck, the 
cockatoo, the pidgeon, the quail. Have you the rights of men? What has expunged theirs 
from the book of nature? Have you lands that have descended to you by inheritance? 
So have they. These lands have descended to them from their forefathers from time 
immemorial. And their title deeds require no wrangling of lawyers to provide them 
to be correct. They bear the seal of heaven, the sanction of Him who divided to the 
nations their inheritance. They are indisputable – Reflect you have seized upon a land 
that is not yours. Beware, and do not as a people, add to this guilt of dipping your 
hands in the blood of those whom you have spoiled of their country.”

And on another occasion said:

  “and further still, we ought to reflect that our plundering these people of their country 
– qualified as we will, this is the thing we have done – and then killing them as if they 
were so many wild beasts, is contrary to the law of nations and to the usages of war; 
that if we delay making reparation for this gross and flagrant injustice their blood that 
is spilt on the ground will surely be against us for vengeance.”

Source: A Different Kind of ‘Subject’: Aboriginal Legal Status and Colonial Laws in Western Australia 1822 - 1861. Ann 

Patricia Hunter (2007) PHD thesis, Murdoch University. 

OUTLAWRY
The second of the above was said by Mr Lyon in the context of exhorting the Governor to 
enter into peaceful agreements with Aborigines whereby reparation payments would be  
made to them. This did not occur, and has not occurred, despite the sentiment having a  
very modern ring. 

It was at this time that the colonial government in Western Australia adopted a new legal 
approach – the declaration of Aborigines as outlaws. Outlawry was a legal device which was 
unknown in Australia. It was a legal device used in England during the Middle Ages which still 
remained part of English law. It was a declaration that a person, as the name suggests, was 
outside of the protection of the law and thus able to be shot on sight by any person. In English 
Common Law a Writ of outlawry contained the words ‘Caput Gerat Lupinum’ (Latin for let 
him bear the head of a wolf). This allowed for the killing on sight of the outlaw as if he were 
a wolf or wild animal. As far as criminal outlawry was concerned their declaration of outlawry 
commonly arose as a result of a person failing to appear in court to defend himself. This was 
not so in the Western Australian colony. Outlawry commonly arose out of coronial inquests. 
You will see from earlier in Chapter 21 that in relation to deaths in custody at this period of 
time in Western Australia, coronial inquests were conducted into the deaths of Europeans but 
not Aborigines. These coronial inquests not only recommended the prosecution of Aborigines 
but went further by convicting and sentencing of Aborigines in their absence. (Whole tribes 
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of Aborigines in fact were convicted of wilful murder). As no Aborigine was present at these 
coronial inquests then they were able to be declared as outlaws. It followed therefore that 
these Aborigines were lawfully able to be shot on sight with impunity.

Outlawry was not always regarded as necessary. On 25 October 1834 Governor Stirling led an 
expedition of soldiers and police towards Pinjarra intending to punish members of the Murray 
River tribe for attacks on settlors and their property. He expressed his intention to overawe 
‘the Murray River tribe’. This incident is one which has been set out earlier in this section 
as being described as what some may call an atrocity. The effect of this attack was to earn a 
reprimand from the English Secretary of State and a restatement of the British Government’s 
commitment to the prevention of injustice and violence against Aborigines. 

Source: A Different Kind of ‘Subject’: Aboriginal Legal Status and Colonial Laws in Western Australia 1822 - 1861.  

Ann Patricia Hunter (2007) PHD thesis, Murdoch University. 

Not only were the legal devices of martial law and outlawry used, there were other 
disadvantages for Aborigines in the early legal system.  

One such disadvantage was the inability of Aborigines to give evidence in court. It was argued 
and accepted that Aborigines could not understand the nature of an oath or the obligations 
of such an oath imposed upon them. They were simply not competent to give evidence in 
a court. That of course produced a great injustice. Not only could an Aborigine not give 
evidence to support another, including alibi evidence, because he was not competent to 
give evidence, an Aborigine suffered a very much more serious disadvantage in not being 
competent to give evidence in his own defence.

22.3    CONSTITUTIONAL CHANGE (THE 1967 REFERENDUM),  
CHARLES PERKINS AND THE FREEDOM RIDE 

CONSTITUTIONAL CHANgE (THE 1967 REfERENDUM)
Before the Referendum, s 51 of the Commonwealth Constitution stated that the Federal 
Government had the power to make laws with respect to ‘the people of any race, other than the 
Aboriginal race in any State, for whom it is deemed necessary to make special laws’.  The 1967 
Referendum approved the removal of the words “other than the Aboriginal race in any State’.  
By removing this provision, the Commonwealth Government gained the power to make laws 
specifically to benefit Aboriginal people.  This was an important step in increasing  
the Government’s ability to provide welfare, empowerment and access to justice for 
Aboriginal people. See Constitution Alteration (Aboriginals) 1967 (Cth).  

Before the Referendum there was a provision  
in the Constitution which said that 
when calculating the population of the 
States and Territories for the purpose of 
allocating seats in Parliament and per 
capita Commonwealth Grants, Aboriginal 
people were not to be counted.  Until that 
time, this prevented the Queensland and 
Western Australian Governments, which had 
large Aboriginal populations, from gaining 
extra seats in Parliament or extra funds 
from the Commonwealth.  The removal of 
this provision removed the discrimination 
between Indigenous Australians and non-
Indigenous Australians so far as Parliamentary 
representation and funding was concerned.
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   What do you think?

Why do you think it took Australia so long to give proper recognition to Indigenous Australians in the 
Constitution, and to give them equal political representation?  How important was this step?  [I] [E] 

CHARLES PERkINS AND THE fREEDOM RIDE
In 1957, a group of Indigenous and non-Indigenous 
Aboriginal Rights activists launched a petition for a 
Constitutional Referendum to remove the discriminatory 
clauses from the Australian Constitution that prevented 
the Federal Government from having responsibility 
for Aboriginal Affairs.  Until that Referendum was 
passed,  Aboriginal Affairs were the concern of the  State 
Governments.  These activists formed the Federal Council 
for Aboriginal Advancement (FCAA).  The FCAA was the 
first united national body for Aboriginal activists.  It took 
the fight for Aboriginal rights and constitutional reform 
into the public eye and into Federal Parliament.

In 1962 the FCAA proposed a Legislative Referendum 
to grant equal citizenship, wages, and employment to 
Aboriginal people. A rally for support was conducted in every state and more than 100,000 
signatures of support were collected. Although, at this time, the Constitution was not 
changed, amendments to the Commonwealth Electoral Act 1918 (Cth) were passed and 
Aboriginal people were given Federal voting rights. 

In 1963 Aboriginal elders in Yirrkla presented the Federal Government with a bark painting, 
the title deed to their country Arnhem Land, to argue the Yolngu peoples native title 
over the land.  The Yirrkla bark petition combining bark painting with typed text was the 
first traditional document to be accepted as a legitimate document for recognition in the 
Commonwealth Parliament.  This created awareness of the issues of compensation, sacred 
site protection, and native title, although it failed to establish the ownership by Yolngu of the 
land on which mining leases had been granted.  

Charles Nelson Perkins AO born 16 June 1936, died 19 October 2000) was an Australian 
Aboriginal activist, football (soccer) player and administrator.  He was known as Kumantjayi 
Perkins in the period immediately following his death.  Kumantjayi is a name used to refer to 
a deceased person of Arrernte culture. 

THE fREEDOM RIDE
Charles Perkins was one of the key members of the Freedom Ride, a bus tour through New 
South Wales by activists protesting discrimination against Aboriginal people.  It took place 
in 1965 and was inspired by the US Civil Rights Freedom Ride campaign in 1961.  The 
Australian Freedom Ride aimed to expose discrepancies in living, education and health 
conditions among the Aboriginal population.  The tour targeted rural towns such as Walgett, 
Moree and Kempsey.  They acted to publicise acts of blatant discrimination.  In Walgett, a 
local RSL Club refused entry to Aborigines, including those who were ex-serviceman who 
participated in the two World Wars.  At one stage during the riots, the protestor’s bus was 
run off the road.  

On 20 February 1965, Perkins and his party tried to enter the swimming pool at Moree, 
where the Local Council had barred Aboriginal people from swimming for forty years since 
it had been opened.  This was opposed by several hundred local non-Indigenous Australians 
including community leaders, who pelted eggs and tomatoes at the freedom riders.  
Eventually, the Council reversed the ban on Aboriginal swimmers.  The freedom ride moved 
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on but when they left were followed by a line of cars, one of which collided with the rear of 
their bus.  This forced them to return to Moree where they found the Council had reversed its 
previous decision.  A further protest occurred forcing the Council to again remove the ban.  

These events and the earlier events referred to above were all highly publicised in the media 
at the time, and contributed to the holding of the 1967 Referendum. 

    ReseaRch 

    ReseaRch 

Conduct your own research into the above events.  Use key words to google online sources.   
Some sources of assistance include Wikipedia.org where you will find additional resources 
identified at the end of an article about Charles Perkins. 

Write a short essay on the topic ‘The 1967 Referendum – Constitutional Change Caused by Political 
Activism’.  In your essay, assess what weight you think can be given to the role played  
by Charles Perkins and the Freedom Ride in the constitutional change. [K] [I] [E]

Go to online sources and investigate the details of the Little Children are Sacred Report. Summarise 
the report findings and recommendations. [K] [I] [E]

22.4   THE NORTHERN TERRITORY “EMERGENCY RESPONSE”  
(THE NT INTERVENTION)

THE CONfRONTINg REALITY
A Northern Territory Board of Enquiry into the protection of Aboriginal children from sexual 
abuse was commissioned by the Chief Minister of the Northern Territory on 8 August 2006. 
It involved extensive research and community consultation by members of the Board of 
Enquiry into instances of sexual abuse in Aboriginal communities in the Northern Territory. 
The report took 8 months to complete and was handed to the Chief Minister of the Northern 
Territory on 30 April 2007 and publicly released on 15 June 2007. This report was titled 
Ampe Akelyememane Meke Mekarle: ‘Little Children are Sacred’.  We will refer to this report as 
Little Children are Sacred Report.

The findings of the report were appalling and confronting. They found that there was 
widespread child abuse in Aboriginal communities including abuse of infant children. The 
Social Justice Report 2007 published on its website at  www.humanrights.gov.au by the 
Australian Human Rights Commission quotes the authors of the Little Children are Sacred 
Report Pat Anderson and Rex Wild QC, 

 ‘Our appointment and terms of reference arose out of allegations of sexual abuse 
of Aboriginal children. Everything we have learned since convince us that these are just 
symptoms of a break down of Aboriginal culture and society. There is, in our view, little 
point in an exercise of band-aiding individual and specific problems as each one achieves 
an appropriate degree of media and political hype. It has not worked in the past and will 
not work in the future…

 What is required is a determined, co-ordinated effort to break the cycle and provide the 
necessary strength, power and appropriate support in services to local communities, so 
they can lead themselves out of the malaise: in a word, empowerment!/

THE LEgAL RESPONSE
Upon the release of the Little Children are Sacred Report on 15 June 2007, there was 
immediate widespread media reaction. Images and information which were presented to the 
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community were, as we have described them, confronting to say the least. The Australian 
Government at the time announced almost immediately that legislation would be passed as 
an ‘emergency response’ to the situation. The legislation was announced on 21 June 2007 
and had bipartisan support. That is, both the government at the time and the opposition  
(all political parties) supported the legislation.

Northern Territory National Emergency Response Act 2007 (Cth)

The government’s emergency response is contained in the above Act and in other 
complementary Acts which ensured the necessary support of Social Security, Families, 
Community Services and Indigenous Affairs Departments and appropriation of funds took 
place to support the Act.

In announcing the legislation 6 days after the release of the report on 21 June 2007, the 
responsible Minister described in Parliament the measures to be introduced in the legislation. 
Some of these were:

    introducing widespread alcohol restrictions on Northern Territory Aboriginal land;

    introducing welfare reforms to stem the flow of cash going toward substance abuse and 
to ensure funds meant to be for children’s welfare were used for that purpose;

    enforcing school attendance by linking income support and family assistance payments 
to school attendance for all people living on Aboriginal land and providing meals for 
children at school at parents cost;

    introducing compulsory health checks for Aboriginal children to identify and treat 
health problems and abuse;

    acquiring townships prescribed by the Australian Government through 5 year leases 
including payment of just terms compensation;

    increasing police levels in prescribed communities, including requesting secondments 
from other jurisdictions to supplement NT resources;

    cleaning up and repairing communities to make them safer and healthier by using 
local workforces through Work for the Dole;

    introducing housing reform to improve living arrangements in prescribed communities 
including the introduction of market based rents and normal tenancy arrangements;

    restricting the use of permits to access Aboriginal land;

    banning the possession of x-rated pornography and introducing audits of all publicly 
funded computers to identify illegal material; and

    improving governance by appointing managers for all government business in 
prescribed communities.

The government also stated that it expected the Northern Territory government to co-operate 
and introduce complementary legislation to support the NT intervention. One of the expected 
outcomes was that the Northern Territory government would remove customary laws as a 
mitigating factor for sentencing and bail conditions.

CUSTOMARY LAW
Part of the intervention was to remove the possibility of customary law being used as an 
excuse or justification or as a form of mitigation in sentencing. As a result of that there was 
an amendment to the Crimes Act 1914 (Cth) removing a section of the Act (which was only 
thirteen years old) ensuring that a Court henceforth must not take into account any form of 
customary law or cultural factors when sentencing an offender.  
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The amendment is set out below:

Section 16AA

1.   In determining the sentence to the passed or the order to be made in relation to any 
person for an offence against the law of the Northern Territory, a Court must not take into 
account any form of customary law or cultural practices a reason for:-

 a.  Excusing, justifying, authorising, requiring or lessening the seriousness of the 
criminal behaviour to which the offence relates; or

 b. Aggravating the seriousness of the criminal behaviour to which the offence relates.

The initial phase of the NT intervention was to last for 5 years. The contents of the Act were 
no surprise. They contained the necessary law to enable the NT intervention to occur.

ABORIgINAL vOICES IN PROTEST
The NT intervention had a number of elements. Law and order was a central focus and the 
Army was called in to provide logistic and other support. There was an immediate increase in 
policing levels, widespread alcohol restrictions on Aboriginal land (much of which was already 
‘dry’), medical examinations of indigenous children, quarantining of 50% of income support 
for food and other essentials, enforced school attendance, abolition of the permit system 
for common areas and road corridors on Aboriginal lands, the introduction of government 
controlled leases over Aboriginal townships for 5 years, with administrators appointed to each 
township. There were 73 indigenous communities affected.

Aboriginal voices were heard almost immediately, ranging from welcoming the fact that 
a response was being made, to sharp criticism. Initially there was generally a high level of 
confusion and some fear about the implications of the announcement.

There was criticism of the very top-down and militaristic style, and scepticism about the 
motives, the effectiveness and sustainability of the approach.

Patrick Dodson, an important leader in the Indigenous Australian community observed 
that many of the measures of the NT intervention were unrelated to the issue of child 
protection, particularly in relation to land and the permit system. Patrick Dodson saw the NT 
intervention as an attack on the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) 
(ALRA) which was a racist attack on self determination and on indigenous people’s right to a 
distinctive and different way of life. He observed that the ALRA:

 ‘was the first expression of the constitutional powers mandated by the 1967 
Referendum for the Australian Parliament to make laws for Aboriginal people… The Act 
liberated Aboriginal people in the Northern Territory from their subordinate and colonial 
status and became an inspiration for a raft of Aboriginal land legislation that has been 
passed in every Australian jurisdiction with the exception of Western Australia.

 The Australian Government have asserted that communal land ownership and 
government structures that reflect indigenous traditional decision making, imprisons 
indigenous people in welfare ghettos and locks them out of the benefit of modernity.’

  

   What do you think?

Should Indigenous Australians be given the same rights as other citizens, and be entitled to manage 
their own affairs and be consulted about measures taken in relation to such things as child abuse, so 
that they are involved in the implementation of these measures? Give your reasons. [K] [I] [E]
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22.5  THE STOLEN GENERATIONS
In Legal Studies for Queensland Volume 1 Chapter 2, there is a discussion of the stolen 
generations which explains the basis for concern by Indigenous Australians about the issue 
and looks at the symbolic significance of whether or not an apology should have been made. 
In fact, in 2008 the then Prime Minister made an apology which is quoted from Hansard in 
the 6th Edition of Volume 1. For those who do not have access to volume 1 of this text book, 
we repeat that apology here. It reads:

 “The time has now come for the nation to turn a new page in Australia’s history by 
righting the wrongs of the past and so moving forward with confidence to the future. We 
apologise for the laws and policies of successive Parliaments and Governments that have 
inflicted profound grief, suffering and loss on these our fellow Australians. We apologise 
especially for the removal of Aboriginal and Torres Strait Islander children from their 
families, their communities and their country. For the pain, suffering and hurt of these 
stolen generations, their descendants and for their families left behind we say sorry.”

(Hansard House of Representatives, 13 February 2008 – Full Transcript of “Sorry” speech at  
www.aph.gov.au/hansard/reps/dailys/dr130208pdf)

The symbolic importance of this apology can only be tested against the reaction which 
followed. There was no Act of Parliament passed to require the Prime Minister of the day to 
make this apology. There was no Act of Parliament passed by the Australian Government 
granting compensation to Indigenous Australians who could prove they were part of the 
stolen generations.

The debate about the rights and wrongs of making an apology is something about which you 
should make up your own mind.

    ReseaRch 

Investigate the response of the opposition in Parliament, and the community, including Indigenous 
Australians, to the “Sorry” speech made 13 February 2008. What significance does this event have 
for ordinary Australians and for Indigenous Australians? Give your reasons. [K] [I] [E]

COMPENSATION fOR THE STOLEN gENERATIONS
There has been no uniform national approach to compensating the stolen generations.

In 2006, the Tasmanian government had already passed legislation setting out a reparations 
tribunal in Tasmania. Immediately after the “sorry day”, there was a proposal from the Greens 
in the Senate to establish a stolen generations reparations tribunal. This did not proceed past 
a Senate Legal and Constitutional Affairs Committee enquiry into the Bill. At the time, the 
Australian Human Rights Centre made a submission to the committee. The committee did 
not recommend the establishment of a tribunal to parliament.
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Before the “sorry day”, there was a successful claim made by an Aboriginal man who was taken 
from his mother as a baby in South Australia’s Supreme Court.

Facts: Mr Trevorrow (the Plaintiff) brought 
an action against the State of South Australia 
claiming misfeasance of public office, false 
imprisonment, breach of duty of care and breach 
of fiduciary and statutory duties. In 1949 and 
1954 the State received legal advice that it did not 
have the authority to remove Aboriginal children 
unless certain procedures were followed. In 
1957 the Plaintiff at the age of 13 months was 
taken to hospital. In January 1958 the Plaintiff 
was removed from the hospital and place in the 
care of a foster family by a statutory board and 
government department. In 1967 the plaintiff 
was returned to live with his natural mother. The 
plaintiff set out in his case the pain and suffering 
caused to him by the actions of the state.

Legal Issue: Was the state’s action in removal 
and fostering of the plaintiff without statutory 

Case Study

Trevorrow in State of South Australia (No. 5) [2007] SASC 285 1 August 2007

permission and legal authority a breach of its duty 
of care? Was the state liable for the actions of the 
departmental officers, thereby leading to false 
imprisonment and breach of duty of care, thereby 
entitling the plaintiff to the remedies of damages, 
equitable compensation and exemplary damages? 
The state also ran the argument that the plaintiff’s 
claim was barred by the Limitation of Actions Act 
1936 (SA) thereby preventing the claim from  
being made.

Decision: The judge considered the principles of 
extending time under the Limitation of Actions Act 
and granted an extension so that the claim could be 
brought. The judge then decided that the removal 
and replacement of the plaintiff was without 
permission or legal authority and made a decision 
in favour of the plaintiff. The plaintiff was awarded 
$525,000.00 compensation and legal costs.

  

   What do you think?

Go the article online at www.theage.com.au entitled “Stolen Generation Payout” dated 2 August 
2007 and read the report of the case which sets out more factual details about the case.

Do you think that the decision in Mr Trevorrow’s case was a fair and just outcome? 

Do you think that it is unfair that in cases like Mr Trevorrow’s, where it is possible to make a 
successful claim, that his claim should be distinguished from the claims of other children/persons who 
are part of the stolen generation from making a claim because they are unable to satisfy and prove 
their claim in a court? Give your reasons.

Do you think that it would be better to have a Reparations Tribunal to which all state governments 
and the Australian government contributed funds, whereby any person who was part of the stolen 
generation could satisfy the tribunal of their Aboriginality and their entitlement to compensation? [I] [E]

    ReseaRch 

The Senate Legal and Constitutional Affairs Committee produced a report following its enquiry.  
The report can be accessed online at www.aph.gov.au . The report sets out the existing state 
redress schemes as well is some comparable international redress schemes. This is because 
it concluded that essentially compensation for the stolen generations was a state matter as 
children were taken from their parents under different state administrations. This affected the 
recommendations made by the committee. Obtain a copy of the report by going online or writing 
to the officer in charge of Parliamentary Business. You will see that all states except for Victoria and 
New South Wales had established redress schemes to compensate children placed in institutional 
care who had been subject to institutional abuse or neglect. According to the committee there were 
no institutions with such responsibilities in the Northern Territory and the ACT.

Use your research to write a written report for your teacher. Propose your own enquiry topic/
hypothesis which will form the basis of your report. When you have finished your written report 
prepared an oral presentation to be given to your class. [K] [I] [E]
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  Practical application

ABC News Siblings press for stolen generation compensation updated Tuesday February 5 2013 
9.32am AED

Siblings press for stolen generation compensation

A trial for compensation by members of the Stolen Generation has begun  
in the West Australian Supreme Court. 

The action against the state of WA has been 
brought by seven siblings who were removed 
from their parents, Donald and Sylvia Collard, and 
placed into state care between 1958 and 1961.

In opening statements, the lawyer for the family 
detailed how one of the children was taken to 
hospital ill and when her parents went to take her 
home they were told she had been fostered out.

The Collards were living in a bush camp and 
working as shearers on a Wheatbelt farm when 
they took their daughter Ellen to hospital.

Mr Collard told the ABC last year that they were 
shocked when they went to collect their baby.

“When we got there, they said she’s gone,”  
he said.

“We thought she’s died, me and Sylvie sort of 
went into shock, ‘what, died?’, oh no, we fostered 
her out’, he said they were told.

“We just collapsed on the floor when she said 
that, I never thought they could do that.”

Ellen had been taken to live with a white family  
in Perth.

Mr and Mrs Collard says more children were taken 
when a welfare worker and a policeman visited 
their camp in 1961.

“They came and got them, took them and we had 
no say,” Mrs Collard said.

“If we had started arguing or rowing, we’d have 
went to jail.”

The children were split up and sent to various 
institutions and foster homes.

One of the siblings, Glenys Collard told the ABC 
that she was taken to Sister Kate’s home in 
Perth where years of sexual abuse started.

She says the perpetrators were volunteers who 
offered to look after the children on weekends.

“There were people that came and they used 
to line us up and they’d say, we’ll take that one, 
that one and that one,” she said.

The Aboriginal Legal Service says it is a disgrace 
the family must front the court to right the wrong 
that has been done to them.

The ALS’s Dennis Eggington says while the 
family is happy their story will finally be told, they 
should not have to endure a court trial.

“The Bringing Them Home report says quite 
clearly proper reparation should have been given 
to the stolen generations,” he said.

“For the family now to come and stand before a 
court and have to tell the horrific things that have 
happened to them and the injustice of being 
removed from their families just because they’re 
Aboriginal is a real disgrace.”

1. How many siblings were removed from their parents? [K]

2. How did the children get removed from their parents Donald and Sylvia Collard? [K]

3.  What allegation does Glenys Collard make about her treatment when she was at Sister Kate’s 
home in Perth? [K]

4.  Why do you think the Aboriginal Legal Service’s Dennis Eggington says that the family should not 
have to endure a court trial? [K] [I] [E]

5. What are the claims being made against the Western Australian Government? [K] [I]

22.6   INTERGOVERNMENTAL AGREEMENTS –  
NATIONAL PARTNERSHIP ARRANGEMENTS (CLOSE THE GAP)

The response of Australian governments to the situation of Indigenous Australians, apart 
from the state reparation tribunals, has been to enter into Indigenous-Specific National 
Partnership Agreements (Intergovernmental Agreements) through the Council of Australian 
Governments (COAG). The programs which are the subject of these agreements were 
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initially funded co-operatively between the Commonwealth and the States to the extent 
of $4,600,000,000.00 to be spent over a 6 years period. The following Intergovernmental 
National Partnership Agreements are currently on the agenda, and being implemented:

   National Partnership on closing the gap in Indigenous Health Outcomes

   National Partnership on remote Indigenous Housing

    Closing the Gap: National Partnership Agreement on Indigenous Early Childhood 
Development

   National Partnership on Indigenous Economic Participation

   National Partnership Agreement on Remote service delivery

    Closing the Gap: National Partnership Agreement on Remote Indigenous public 
internet access

   Closing the Gap in the Northern Territory National Partnership Agreement

The broad focus of these National Partnership Agreements is to meet the objectives of 
changing the living standards and health of Aboriginal and Torres Strait Islanders. All these 
National Partnership Agreements have been in place and are being implemented since 
established between December 2008 and July 2009. The funding arrangements have changed 
at various times to exceed the original $4,600,000,000 which was allocated.

    ReseaRch 

Go to www.coag.com.au and/or www.fahcsia.gova.au/our-responsibility/indigenous-australians/
programs-service and investigate the detail of these National Partnerships. Look at the aims of each 
of the National Partnership Agreements and how they are being implemented.

Prepare a written report for your teacher of your research/investigation into these National 
Partnership Agreements and also prepare an oral presentation which you can present to the class if 
asked to do so by your teacher. [K] [I] [E] 

REVIEW
1. Did British Law apply to the Colony of New South Wales?

2.  What “laws” were created by the Governors of New South Wales and Western Australia to 
justify their policies towards Aborigines?

3. Who is Charles Perkins and what was his involvement in the freedom ride?

4. What constitutional changes were made to the Australian Constitution in 1967?

5.  Why did the findings of the Little Children are Sacred report lead to such immediate and 
definite action by the Australian Government in June 2007?

6.  List the measures which were to be introduced in the legislation which has been 
described as the NT Intervention by the minister in Parliament on 21 June 2007.

7.  Why did Patrick Dodson object to some parts of the NT Intervention Legislation and what 
Act did he say was attacked?

8. Who are the stolen generations and what is the “sorry day”?

9.  What legal issue would all potential claimants for compensation of the stolen generations 
need to overcome before being able to proceed in a court of law?

10.  What intergovernmental agreements have been entered into by COAG in 2008 and 2009 
and what are their objectives?


