
LEGAL STUDIES FOR QUEENSLAND - Volume 2348

CHAPTER 26   
InternatIonal  
humanItarIan law

FOCUS TOPICS
26.1  InternatIonal humanItarIan law - 

the law of war and armed conflIct

26.2  use of force In InternatIonal law 

26.3  InternatIonal crImInal law

26.4  human rIghts law

FOCUS OBJECTIVES
to understand and appreciate:

          the contribution of international humanitarian law in limiting  
the effects of armed conflict;

         when international law allows the use of armed force;

         the role of international criminal law and its courts and tribunals; and

        the role of human rights in international law.
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26.1    INTERNATIONAL HUMANITARIAN LAW - THE LAW OF WAR  
AND ARMED CONFLICT

International humanitarian law (IHL) provides a set of rules that tries to limit the effects of 
armed conflict. IHL does not lay down the rules for when a nation can resort to warfare but 
lays down rules as to how civilians, the wounded, the sick and captured enemy soldiers should 
be treated, whilst war persists. It also tries to restrict the means and methods of warfare and to 
reduce the number of civilians and children injured or killed. Forms of biological and chemical 
warfare which cannot possibly discriminate between civilians and soldiers in a location are 
prohibited, as are landmines which remain active and deadly decades after the conflict has 
ended.  This was a cause with which Diana, Princess of Wales, was closely involved. 

The International Red Cross and Red Crescent Organisations have played an important role in 
developing IHL law and are at the forefront of humanitarian efforts in conflict regions.

This body of IHL law is found in treaties and conventions, such as Geneva Conventions, 
Convention against Biological Weapons 1972 and Chemical Weapons Conventions, 1986 and 
the 1997 Ottawa Convention on Anti-personnel Mines. There are also State customs and 
general principles that apply.

26.2   USE OF FORCE IN INTERNATIONAL LAW
Just as all legal systems have a shared aim of stopping citizens from using violence to settle 
their differences, the international legal system also aims to prevent nations from using 
armed force to settle disputes and resolve conflicts. As you saw in Chapter 24, a priority of 
international law has always been how to prevent wars and how to limit the use of armed 
force as a settlement mechanism.

For centuries, the right to engage in war and protect your citizens from attack was seen as an 
essential feature of being a state. The right to self-defence and pre-emptive self-defence were 
accepted. The guiding principle prior to World War II was the notion of a ‘just’ war versus 
an ‘unjust’ war. Today, these concepts of ‘just’ and ‘unjust’ are considered too vague and 
subjective and are no longer used. 

CHAPTER 26   
InternatIonal  
humanItarIan law
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   What do you think?

      In your opinion, is the concept of a ‘just’ war too vague or subjective? [E]

     Do you agree, or not agree, that usually each side to an armed conflict believes it is being fought for 
‘just’ reasons? [E]

    Could self-defence be a just cause? [E]

     It has been said that a just war can only be fought to redress a wrong suffered. Who should 
determine whether a wrong suffered is sufficiently grave for war to ensue to rectify it? [E]

     Terrorist groups believe they are fighting for past or present injustices committed against their 
ethnic or religious group. Do you think belief that you are fighting in a just cause should be legally 
acceptable ground for resorting to violence? [E]

In the last fifty years the world has changed in many ways and armed conflicts now have 
new features that have challenged traditional concepts of war and self-defence.  The first is 
that now there are new kinds of combatants, other than soldiers and members of national 
armed forces. This started with the resistance movements in Europe during World War II 
and in the guerilla wars that spread throughout colonial countries. The new form of enemy 
combatants does not wear uniforms, openly carry arms or have any distinctive features to 
make them easily recognisable. Terrorists, known as the enemy within, are indistinguishable 
from any other citizen. The second feature is that the range of weaponry has increased 
- technological, chemical and bacteriological warfare has meant that the implements of 
destruction have diversified and also have become more difficult to detect. The third feature 
is that civil wars especially ones based on racial or ethnic hatred are becoming more 
widespread within nation states. Lastly, terrorism in which the subjects of the attacks are 
civilians, not military personnel or targets, has changed the way armed conflict is occurring 
in today’s world. Finding military and also legal responses to these new features of war has 
been challenging.

The UN Charter Article 2(4)

All Members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations.

UN Charter Article 51

Nothing in the present Charter shall impair the inherent right of individual or collective 
self-defence if an armed attack occurs against a Member of the United Nations, until the 
Security Council has taken measures necessary to maintain inter-national peace  
and security.

Although Article 2 reads as a total ban on the use of force, and most nations would support 
that fundamental aim, we know that the use of force by nations and by non-state (terrorist) 
groups has continued since the signing of the Charter. As one sees from Article 51, 
international law does not claim that all use of force is unlawful. It allows for one exception 
in the case of self-defence, and other exceptions which are variants on self-defence have also 
been used by nations and argued for in courts of law. Unfortunately there is not consensus 
amongst nations or amongst legal scholars regarding the breadth and applications these 
exceptions but some of these are summarised on the next page.  
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ColleCtive aCtion under the un.

Collective action can be taken when there is a collective decision of an authorised body such 
as the UN or its Security Council to take military action. Essentially this is the use of force 
because it is demanded by the international community at large. This was seen in 1950 when 
North Korea invaded South Korea. A Security Council resolution called for cessation of the 
invasion and for military support from the international community against the North. Troops 
from 15 UN countries, including America and Australia, went to defend the South. It may 
be of interest that officially the two countries of Korea are still technically at war, as only an 
armistice (truce) was signed.  A formal peace treaty has never been concluded. 

A more recent example is in response to Iraq’s invasion of Kuwait in 1990. A Security 
Council resolution authorized UN members to ‘take all necessary means’ to restore Kuwait’s 
sovereignty, which included military action. Forces from 29 countries were sent to the Gulf 
which led to Iraqi forces withdrawing from Kuwait.

Self defenCe. 

Article 51 of the UN Charter allows self-defence ‘if an armed attack occurs’. The exact scope 
of this right of self-defence, however, has been the subject of ongoing debate. Is it just 
when one nation becomes the subject of an unprovoked attack by another nation that self 
defence can be used in response? The ICJ in the case known as the Nicaragua Case [1986] 
ICJ Rep 47 narrowly interpreted the self defence power in that way. However, many different 
interpretations and applications continue to arise in international law.

aiding another nation in their Self-defenCe.

This can be seen in the words ‘collective self-defence’ in Article 51 which indicates more than 
one nation may be involved in defending a country which is attacked. This is the basis for 
regional alliances such as NATO as each state would use military force if one of their member 
states was to be attacked.

invitationS to aSSiSt in Civil warS.

One state may request another state’s forces to assist in quelling internal unrest or in times 
of a civil war. Jordan requested British forces to assist it to quell internal disorder in 1958.
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ProteCtion of nationalS at home and abroad. 

The right to protect nationals who have been captured or are held hostage in another country 
has been used to justify entering another nation. When Israeli soldiers entered Entebbe, 
Uganda to rescue Israeli citizens hijacked by Arab terrorists, Israel defended its action on the 
basis that the right to self defence extended to protecting its citizens abroad. However, this 
right does not allow the force to stay longer than is needed to protect or rescue its citizens, 
and it must be in a situation of last resort.

humanitarian intervention.

As we saw earlier, the doctrine of humanitarian intervention comes from customary 
international law. It allows one state to use force and to enter the territory of another state, 
in order to protect the citizens of the other state. 300,000 Ugandans were murdered during 
the reign of dictator Idi Amin, and this did not stop until the neighbouring state of Tanzania 
intervened. Humanitarian grounds were also the basis of NATO action against Serbia in 
1998/99, which was to prevent Serbian atrocities continuing against the people of Kosovo. 
However, in order to stop the human rights violations or crimes against humanity it is 
almost always necessary to remove the offending government. For this reason, humanitarian 
intervention has not gained full acceptance in international law.

This form of intervention has been revived in recent times because the UN has failed to 
prevent, or even to intervene, when some of the worst imaginable cases of genocide, mass 
massacres and crimes have been occurred. A million people, mainly ethnic Tutsis in Rwanda 
were killed violently, whilst the issue was debated for months in the UN. It has been argued 
that if nations had not waited for the UN but and instead intervened on humanitarian grounds 
the genocide could have ended sooner. Certainly, Rwandans felt let down by both the UN and 
by the world’s nations who watched the coverage of events in Rwanda on their televisions but 
did nothing.

PeaCekeePing

Peacekeeping is a lawful means by which armed forces can be in another country. It is 
sanctioned by the UN and has the support of the local government. The aim is to prevent 
internal conflict from erupting again. Australia has been involved in thirty peacekeeping 
missions around the world.

UNFICYP  
Cyprus

Since 1964

UNNY  
New York

Since 1964

UNMIS  
Sudan

Since 2005

UNTSO  
Middle East
Since 1948

RAMSI  
Solomon Islands

Since 2003

UNAMA  
Afghanistan

UNAMI  
Iraq

MFO
Sinai

Since 1981

UNAMID  
Darfur

Since 2008

UNMIT  
Timor

Since 2006
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    ReseaRch 

  Go to the Australian Defence Force peacekeeping site:  
www.defence.gov.au/adfwc/peacekeeping/index.htm

 Write a report on Australia’s role in peacekeeping noting the different forms of intervention. [I] [E]

  you be the judge

  In March 2003 the armed forces of the US, supported by troops from Australia and Britain, entered 
Iraq and within two months had defeated the Iraqi forces. 

    Assume that a case is brought to you as a judge in an international court to determine whether 
the US  invasion/liberation/war against Iraq was lawful or unlawful under international law?

  Keep in mind that there is no easy answer to this question. Lawyers, governments and scholars 
have debated this for years. In many ways, situations like this highlight both the strengths and 
weaknesses of international law. Three arguments for and against are presented. You be the judge 
and make a decision giving reasons for your decision. [K] [I] [E]

 argument one: Self defence 

 The Case for Invasion:

  There were two forms of self-defence applicable in Iraq. America believed that Iraq had weapons of 
mass destruction (WMDs) and that these posed a grave and serious threat to western democracies, 
like America. Iraq had previously used chemical and biological warfare against its own people, and 
there were reports that these were stockpiled ready for use against the West. To enter Iraq and 
destroy WMDs would be arguably pre-emptive self-defence and had support in pre-1950 customary 
international law. The second form of self defence, was that America, arguably, had already been 
attacked (on September 11) by a group - Al Qaeda - that was supported and aided by Saddam 
Hussein and the Iraqi government. Self-defence was therefore justified under Article 51. The US had 
invaded Afghanistan on that basis with UN support, and this was an extension of the same principle. 

 The case against Invasion:

  Pre-emptive strikes in self-defence are no longer allowed by international law as they are not 
covered by Article 51 of the UN Charter. Also the evidence in support of WMDs was weak and there 
was no compelling evidence that Iraq was planning to use such weapons (if they did exist) against 
the West. [It turned out that there were no WMDs though that was not known with certainty at the 
time of invasion.] On the second point, it could not be self-defence to invade Iraq because of the 
September 11 terrorist atrocities. Al-Qaeda is not a state and non-state groups fall outside the laws 
of retaliatory self-defence. Nor was there any compelling evidence that al-Qaeda  was affiliated in 
some way, or supported by, Iraq. The nexus, if any, was with Afghanistan. 

 argument two: un Support 

 For Invasion

  The United States argued it did have support of the UN Security Council for the invasion. It listed 
numerous UN resolutions which criticised Iraq and its refusal to comply with weapons inspections 
and to disarm. Resolution 1441 noted that Iraq must comply with its disarmament obligations or ‘be 
in material breach’ of the resolution from which serious consequences would flow. This breach by 
Iraq thereby gave justification for serious consequences, including the use of force in order to disarm 
Iraq of its weapons. 

 Against Invasion:

  Resolution 1441 did not state that failure to comply would result in armed force being used to 
compel Iraq to disarm. Clear words stating that the use of military force would result from a breach, 
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  you be the judge continued...

  would have been used if that was the intention of the Security Council’s resolution 1441. The matter 
needed to come back to the Security Council for debate or clarification. Nor could resolutions from 
earlier years be applied.  At no time was invasion of Iraq approved by the UN.

 argument three: humanitarian intervention

 For Invasion

  President Saddam Hussein had been a cruel dictator for 30 years, perpetrating many crimes and 
abuses against the people of Iraq, including executions, massacres and torture. These had been 
well documented by UN and international NGOs, such as Amnesty International.  The regime 
also committed heinous acts against its minorities: the Kurds in the North, March Arabs in the 
south and also against the Shi’ites (part of different school of Islamic thought and practice from 
the ruling Sunni’s).  The use of chemical and biological agents was well documented. Millions had 
died as a result.  Iraq had been an aggressor against other neighbouring Arab states. The case for 
humanitarian intervention was strong.

 Against Invasion

   International law no longer recognizes the ground of humanitarian intervention and when  it is 
used the ulterior motive is usually to remove a government from power. The real motive here was 
political. It was not until after WMDs could not be found, that this reason of humanitarian grounds 
was raised.

reSolving international diSPuteS without forCe

Most international disputes are resolved by peaceful means through negotiation, mediation, 
arbitration and at time by domestic or international courts. The UN Charter in Article 1 
directs its members:

‘to bring about by peaceful means, and in conformity with the principles of justice and 
international law, adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace’

26.3   INTERNATIONAL CRIMINAL LAW
International criminal law deals with crimes so heinous that they cannot be left to one nation 
to prosecute. These crimes include genocide, crimes against humanity and war crimes. This 
new form of law was recognised after the Second War World when the atrocities committed 
by members of Germany’s Nazi regime against European Jews, and the annihilation of 
millions of civilian victims in concentration camps, warranted special trials and punishment. 
This period was simply called the holocaust. The International Military Tribunal based at 
Nuremberg was the first international tribunal established to apply international criminal 
law to a specific event. The judges were from the allied countries of England, France, the 
Soviet Union and the United States. Between 1945 and 1946, 22 Nazi officials were tried with 
12 sentenced to death. Most of the defendants admitted to the crimes of which they were 
accused, but claimed that they were simply following the orders of their leader. A similar war 
crimes tribunal was also established in Japan.

However, the horrors and atrocities of that time did not end in 1945 and continue in the 
world today. Two special tribunals have been created to punish acts committed in two recent 
conflicts - the former Yugoslavia (for acts of genocide, ethnic cleansing and serious crimes 
committed in Bosnia in the early 1990s) and Rwanda (for acts of genocide committed in 
1994).  These were established under special resolutions of the UN Security Council.

VOL 1
CH 5
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the InternatIonal crImInal court (Icc)
The International Criminal Court which is a permanent court situated in The Hague. It has 
the responsibility of prosecuting individuals for offences against the following four matters.

Genocide: the deliberate and systematic destruction of an ethnic, religious or  
national group. 

Crimes against humanity: a repeated practice of atrocities tolerated or condoned by 
a government or a de facto authority. Murder, execution, torture, rape, and forms of 
persecution will only reach the threshold of crimes against humanity if they are part of a 
widespread or systematic practice. An isolated incident is not enough and would need to be 
tried under national laws. 

War crimes: crimes that violate the laws of war, such as the killing of men who surrender or 
the torturing of captured enemy soldiers. 

Aggression: The Rome Conference of 1998 that established the court and its the rules, could 
not agree on the legal definition of aggression, so that jurisdiction remains dormant for now 
and there will be no prosecutions brought until this issue is settled. The Rome Statute which 
established the ICC became a binding treaty in April 2002, with sixty nations ratifying it. The 
ICC can only prosecute crimes committed after that date.

There was discussion whether the ICC should have jurisdiction over terrorism and 
transnational drug-trafficking offences, but it was decided this was best left to individual 
nations. Also the ICJ does not hear such matters.

The ICC has a judicial section with 
18 full time judges (elected for 
nine-year terms with half to have 
criminal law experience) and a 
separate prosecutions section and 
administrative registry. The ICC is a 
court of last resort. It will not act if a 
case is investigated or prosecuted by 
a national judicial system unless the 
national proceedings are not genuine. 

In the decade since the ICC 
commenced it has investigated seven 
cases. During 2012, three situations 
had been referred for investigation 
to the ICC prosecutor. Two were 
referred by member states, Congo 
and Rwanda, whilst the other was 
referred by the UN Security Council 
and deals with events in Darfur, 
Sudan. The ICC’s first trial ended 
in October 2012 with the accused 
Lubanga of the Congo found  
guilty. He was sentenced to  
14 years in prison
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Case Study

the Prosecutor v thomas lubanga dyilo  of the Congo 

facts: Lubanga was a military commander in the 
Congo. He led an ethnic revolt under the banner of 
the Union of Congolese Patriots (UCP) to demand 
that Ituri become an autonomous province of the 
Congo. He used child soldiers in his militia with 
evidence of 800 children under 15 years of age 
recruited or forced to join. He attacked civilians on 
the basis of their ethnicity and destroyed villages. 
In 2004, the Congolese government authorised 
the ICC to commence investigations. 

In 2006, Lubanga became the first person ever 
arrested under an ICC arrest warrant and charged 
with a war crime. He was flown to The Hague 
where he was kept in the ICC detention centre. 
His trial opened on 26 January 2009.

legal issue: Had he committed the crime of 
conscripting and enlisting children under the age 
of fifteen years and using them to participate 
actively in hostilities? 

decision: Lubanga was convicted of the 
offence in 2012. The Court found that as he was 
Commander-in-Chief of UCP Lubanga exercised 
an overall coordinating role of their activities 
and he had actively supported recruitment 
initiatives, for instance by giving speeches to 
the local population and to the young recruits. 
He also personally used children below the age 
of 15 amongst his bodyguards and he regularly 
saw guards of other UPC/FPLC staff members 
who were below the age of 15. This evidence 
established beyond reasonable doubt that he had 
committed the offence. 

legal CounSel

Each accused is given legal assistance to defend themselves against the charges brought. 
Melinda Taylor, an Australian lawyer, working for ICC was appointed to give legal advice 
to Seif al-Islam Gadhafi, son of Colonel Gadhafi, former President of Libya. Seif al Islam is 
accused of committing war crimes in Libya but the questions is whether he should be put on 
trial in Tripoli, Libya and prosecuted under Libyan law or tried by the ICC in The Hague.

When in Libya to provide Seif al Islam with legal advice, Melinda Taylor and three other ICC 
officials were arrested and kept hostage in prison cells for 45 days. The Libyan government 
alleged the four had provided Seif al Islam with coded documents, a claim strongly rejected 
by the four. At the time of writing Libya had not surrendered Gadhafi’s son to the ICC for 
trial, nor had it commenced a prosecution in Libya.

specIal courts: trIbunals wIth InternatIonal and domestIc features
Rather than use the International Criminal Court, there has been a preference for domestic 
courts/tribunals with international elements to be created. Several countries have set up 
court/tribunals to prosecute individuals for both crimes under international and domestic 
law.  The Nuremberg tribunal was the forerunner of these of these mixed or hybrid courts. 
The Iraq Special Tribunal was one such example.

Iraqi Special Tribunal 

Between 1968 and 2003, during the Baathist rule of Saddam Hussein (President of Iraqi) 
there were a periods of repression and extermination of Kurds, Shi’ites and Marsh Arabs, 
as well as crimes against Iraq Sunnis who were viewed as disloyal to the regime. The Iraqi 
Special Tribunal was supported and set up by the Coalition Provisional Authority (the 
American led coalition of forces in Iraq, under Security Council Resolution 1483) but was 
continued by the elected Iraq Governing Council. The Tribunal uses Iraqi national law to 
try Iraqis or residents of the country for crimes of genocide, crimes against humanity and 
war crimes plus violations of stipulated Iraqi laws. The definitions are similar to those in 
international conventions. The latter included manipulating the judiciary, wasting national 
resources, squandering public assets and funds, and abusing a position of power that led 
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to war against an Arab country. Its jurisdiction is for crimes during the period 1968 – 2003 
and extends to ones also committed by Iraqis outside the border of Iraq. The judges are Iraqi 
although international judges can be appointed. They serve five year terms. There is an Appeal 
Division and a separate prosecuting division. 

The tribunal conducted the trial against Saddam Hussein and other prominent members of 
the Baathist regime. There have been numerous trials since its establishment in October 
2005 with many convictions

 
Case Study 

the trial of Saddam hussein

facts: Saddam Hussein was charged with crimes 
against humanity arising from a massacre of 
150 Shiites in Dujail. The massacre was ordered 
by Saddam Hussein after an unsuccessful 
assassination attempt against him in the village in 
1982. He ordered reprisal attacks against the entire 
village, killing 150, including young boys, and over 
a thousand villagers were imprisoned and tortured, 
including women and children. Many were sent 
to desert prison camps. The village was physically 
destroyed at his command as were all farmlands 
within a wide radius of the village.

legal issues: Did this massacre amount to a 
crime against humanity as defined in the Iraqi and 
international law? If so, was Saddam Hussein, 
in ordering the reprisal and massacre, criminally 
responsible for those events? 

verdict: Saddam Hussein was found guilty 
of all charges relating to the Dujail massacre. 
This was based on eye-witness testimony and 
documentary evidence. He was sentenced to 
death by hanging. He received an automatic 
appeal. The appeal was rejected and the guilty 
sentence was upheld. His execution by hanging 
took place on December 30, 2006.

  
   What do you think?

  There have been a range of criticisms of the trial of Saddam Hussein as conducted by the Iraqi 
Special Tribunal. Some of these are listed below, each with a counter argument. Make your 
assessment of whether the process was fair and whether the verdict was correct. [E] 

     Given that Saddam Hussein was widely accused of having committed far larger scale crimes, 
including the murder of 5000 Kurds by chemical warfare, the court should have prosecuted him 
for the comparatively ‘bigger’ crimes. [In defence, it is argued that the massacre of 150 is  
easier to document and prove in court than the killing of over 5000 across a larger geographic 
area. Also the survivors of Dujail wanted the case to be heard in court and for the world to hear 
what happened.]

     The trial should have been conducted in the International Criminal Court or some forum created 
by the United Nations. [For cases to be heard in ICC and other UN courts, a long time period - 
usually years - is required.  Iraq needed the trial to be heard expeditiously, so the nation could 
move on with rebuilding itself.]

     Human rights groups were, or felt, excluded from the process. America was the main advisor and 
funder of the Tribunal. [Iraq favoured a model that was national and although Americans financed 
the tribunal, the judges were Iraqi appointed by its Governing Council and the laws were Iraqi,  
not American.]

     Iraqi judges were not sufficiently trained and experienced in international law and in crimes of 
this type plus many had been enemies of the President and would not be impartial in the hearing 
of the case. They also may have allowed political interference in the process and not sufficiently 
controlled court procedure. [Bringing in overseas trained and foreign judges and lawyers would 
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    What do you think? continued...

   indicate that Iraqis were not capable of running their own justice system. People would lose 
confidence. Instead the tribunal was a way for Iraq to show its people and the world that open 
courts and judicial processes had returned.]

     Saddam Hussein did not accept the jurisdiction of the Tribunal. [This is commonplace in such 
trials, and would have been the same if it were an international court. Slobodan Milosevic, for 
example, vocally rejected the jurisdiction of the International Criminal Tribunal for the former 
Yugoslavia during his trial.]

     The safety of judges and defence lawyers was not guaranteed, with three defence lawyers killed 
during the trial. [In Iraq at this troubled time, safety was always going to be an issue.]

     Iraq should not have a death penalty. Also, if Saddam had to be executed it should not have 
been video-taped. With hours of his death, a secretly filmed video of the execution appeared on 
youtube. [A nation can choose the penalty regime of its choice. Iraq is an Islamic country and 
the death penalty is in accordance with Islamic law. Many other nations of the Middle East and 
Asia retain the death penalty. To prevent the execution being shown on the internet is a form of 
censorship - individuals can decide whether to watch or not watch such gruesome events.]

other SPeCial CourtS

Special Court of Sierra Leone

Special Panels in East Timor 

Extraordinary Chambers of Cambodia

Lockerbie Tribunal

    ReseaRch

  These four tribunals together with the two special tribunals for the former Yugoslavia and Rwanda 
have played an important role in prosecuting individuals for genocide and crimes against humanity. 
Select one of these tribunals and write an overview of the conflict that gave rise to the tribunal; the 
law which is applied by the tribunal (international or domestic); the composition of the tribunal; the 
cases that have been brought; and an assessment of how effective the tribunal has been in meeting 
its objectives [I] [E]

    ReseaRch

  The most significant truth commission was the South African Truth and Reconciliation Commission. 
Write a report on why and when the Commission was established and the role it has played in South 
Africa. Conclude with an assessment of whether or not this is a better option than a retributive 
criminal tribunal or court. [K] [I] [E] 

truth CommiSSionS

There is a view that punitive trials in which individuals are brought to account in a court of 
law is not the most effective way to deal with heinous acts and crimes against humanity. This 
is the punishment model known as retribution that we looked at in Vol One. Instead some 
countries opt for a process of restorative justice, whereby the human rights violations are 
investigated, admitted by the offenders, reparations may be ordered, and then an amnesty is 
given. The amnesty means the person cannot ever be charged or punished for those offences.

VOL 1
CH 10
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   What do you think?

  Given the range of legal forums established to deal with crimes against humanity, decide which 
forum you consider to be the most useful and effective in achieving its aims. Give reasons for your 
decision. [E]

26.4   HUMAN RIGHTS LAW
The basic principle is the states have exclusive jurisdiction over what happens within their 
borders, known as the concept of state sovereignty. This is because the nations of the world 
have different priorities, values, traditions, religions and practices that ought to be respected. 
One exception today is in the area of human rights. International human rights law attempts 
to ensure that all peoples of the world are treated fairly and with respect. International law 
has tried to develop a comprehensive code of human rights for all nations to follow.

Before the UN was created, individuals were not of concern in international law as the 
focus was on relationships between nation states.  However, the events of the Second World 
War changed this, and the protection of human rights has been a priority ever since.  The 
preamble to the Charter affirms this: We the peoples of the United Nations determine to: 

   to save succeeding generations from the scourge of war, which twice in our lifetime has 
brought untold sorrow to mankind, and 

   to reaffirm faith in fundamental human rights, in the dignity and worth of the human 
person, in the equal rights of men and women and of nations large and small.

Essentially, human rights law operates to prevent a state from causing harm to its own people 
or to others residing there. This does not mean just physical harm. Governments are required 
to protect the economic, social, legal and intellectual rights of all. There are a range of 
conventions that apply human rights. The main one is the Universal Declaration of Human 
Rights which is a statement of human rights adopted by the United Nations General Assembly 
in 1948. The Declaration does not create law nor is a treaty creating legal obligations, but 
is a statement of principles to which nations should aspire and adopt, when possible, into 
their national law.  
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    ReseaRch

  Look at the Universal Declaration of Human Rights of 1948 and answer the following questions:

    Which provisions might be very difficult for poor nations to implement?

    One criticism of the Declaration is that it is designed for western democracies and does not 
account for countries with different political, cultural and religious systems or for countries 
in which improving the living standards of the community is the main priority, not individual 
freedoms. Nations in Africa, the Middle East and parts of Asia promote this view. Do you think 
this is a fair assessment?

    Compare and contrast the Universal Declaration of Human Rights with the Islamic Universal 
Declaration of Human Rights (Cairo) of 1990.

    Summarise the key principles of one of the human rights conventions made pursuant to the 
Universal Declaration of Human Rights.  These could include:

    Convention on the Elimination of All Forms of Racial Discrimination of 1969 

    International Covenant on Civil and Political Rights of 1976 

    International Covenant on Economic, Social and Cultural Rights of 1976 

    Convention on the Elimination of All Forms of Discrimination Against Women of 1981 

    Convention on the Rights of the Child of 1990 

REVIEW 
1. What is the law of the body of rules that tries to limit the effects of armed conflict?

2. Does the UN Charter ban the use of force in all situations?

3. Which crimes are covered by international criminal law?

4. What is a Truth Commission? How does it differ from other courts?


